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Great cases like hard cases make bad law. For great cases are called great, not by reason of their real importance in shaping the law of the future, but because of some accident of immediate overwhelming interest which appeals to the feelings and distorts the judgment. These immediate interests exercise a kind of hydraulic pressure which makes what previously was clear seem doubtful, and before which even well settled principles of law will bend.  Northern Sec. Co. v. United States, 193 U.S. 197, 400-401 (U.S. 1904)  (Holmes, J., dissenting)
Introduction

This paper is intended to bring your attention to new child welfare cases from Georgia’s appellate courts.  Ideally, in doing so one might be able to point out certain trends as well as certain rock-solid principles on which practitioners could rely in arguing cases in juvenile and appellate courts or giving advice to clients.  But child welfare cases -- that is, deprivation and, to some extent, delinquency and dependency cases, are among the most fact-intensive around.  And, like the “great” cases to which Justice Holmes referred, removing children and severing their relationship with their parents “appeals to the feelings and distorts judgment.”  As our own appellate courts often say:
“There is no judicial determination which has more drastic significance than that of permanently severing a natural parent-child relationship.  It must be scrutinized deliberately and exercised most cautiously.  The right to raise one’s children is a fiercely guarded right in our society and law, and a right that should be infringed upon only under the most compelling circumstances.”  
 In the Int. of M.A., 280 Ga. App. 854 (2006) (Internal citation and punctuation omitted).  In the end, giving an update on child welfare cases is more akin to telling war stories than reading tea leaves.

With those reservations in mind, this paper will attempt to address the most recent cases touching on the juvenile court’s jurisdiction and authority, the rights of the parent, service of process, deprivation, nonreunification, termination of parental rights, and appellate issues.
The Court’s Jurisdiction and Authority

The juvenile court is a court of limited jurisdiction, and it therefore is challenged to prove it has authority to take action.  In Re: Tidwell, 279 Ga. App. 734 (2006)  Recent challenges to the juvenile courts’ authority primarily have come in three areas:  (1) a complaint that the matter is really a custody action; and (2) a dispute over the court’s authority to hold persons in contempt; and (3) a dispute regarding the Court’s placement authority.

1.
Custody or Deprivation?

A recurring theme in the appellate cases is whether the juvenile court improperly considered as a deprivation case what should have been a custody case in Superior Court.  In one such recent case the mother complained that DFCS was improperly involved as a pretext for giving custody to the other parent.  The Court of Appeals held:

“The juvenile court has exclusive original jurisdiction over a child alleged to be deprived. We have held, however, that if the petition fails to make valid allegations of deprivation . . . , the matter is not a deprivation proceeding within the jurisdiction of the juvenile court, but is a custody dispute that falls within the jurisdiction of the superior court.  We further cautioned juvenile courts to exercise great caution when entertaining deprivation proceedings brought by a non-parent to obtain custody from a parent. We must evaluate a deprivation petition on its own merits, considering the specific facts of the case, in determining whether it is in fact a custody matter for the superior court.

Where there are unchallenged, valid allegations of deprivation and no evidence that the parents were engaged in any custody dispute prior to the instances of deprivation, we cannot say that the deprivation proceeding was a disguised custody matter. Accordingly, the juvenile court properly exercised its jurisdiction over the deprivation proceeding. 

In the Interest of D.T., ___ Ga. App. ___ (A06A1815 decided 3/20/07).
If the child is alleged to be deprived, it does not seem to matter that the Court may be asked to give custody to the other parent.  In a 2004 case, DFCS brought a deprivation petition against a mother alleging the existence of a filthy home that was unsafe for five-month-old and asked that temporary custody be granted to the father.  Despite the fact that DFCS asked for transfer of custody to the other parent, this case was not a disguised custody matter.  In the Interest of T. L., 269 Ga. App. 842 (2004).  Adding more recent authority to this distinction is In the Int. of K.L.H., 281 Ga. App. 394(2006).  There, a putative father brought a deprivation proceeding against a custodial mother, and the court found the child deprived and awarded custody to the father and his mother.  The mother appealed, but she did not claim her child was not deprived; rather, she claimed that the deprivation proceeding was a “disguised custody dispute.”  The Court rejected her claim, holding that the mere fact that the case involved two parents did not make it prima facie a custody dispute.  Instead, the undisputed facts supported the trial court’s finding that the case involved child deprivation. 
2.
The Court’s Contempt Power

Perhaps the most interesting recent case touching on the juvenile court’s authority is In Re: Tidwell, 279 Ga. App. 734 (2006), in which Judge Billy Waters of Newton County tried to hold DFCS caseworkers in contempt for refusing to remove a child from a home he disapproved.  The Court of Appeals reversed his decision.  Despite some very strange and questionable dicta in that case, perhaps its central lesson is that a juvenile court order holding someone in contempt must clearly show on its face why the Court has jurisdiction over the person:

 “A juvenile court is a court of special and limited jurisdiction, and its judgments must show on their face such facts as are necessary to give it jurisdiction of the person and subject matter. [Cits.] If the order of a juvenile court fails to recite the jurisdictional facts, the judgment is void.” 

Tidwell, 279 Ga. App. at 694.  The Court also held that once the juvenile court commits a child to the custody of DFCS, it cannot dictate where DFCS must place the child or, in this case, prohibit DFCS from making a certain placement.


While the juvenile court’s decision to hold an individual in contempt was reversed in Tidwell, the juvenile court does have contempt power.  In Re: Liles, 278 Ga. App. 496 (629 SE2d 492) (2006) upheld the juvenile court’s order finding a parent in contempt for refusing to bring his child to visits with the probation. Key to that decision was the fact that the Court had placed the parent under a protective order pursuant to OCGA § 15-11-5, and the protective order clearly spelled out the parent’s duties.


The Court of Appeals has also recently re-affirmed the power of the juvenile court to hold a person in criminal contempt.  In re Jefferson, ___ Ga. App. ___ (A06A2253 decided 3/30/07).  In that case, the juvenile court cited for criminal contempt a public defender who “overly-protested” the court’s rulings.  The Court of Appeals held that, “As a constitutional court, the juvenile court was authorized both to adjudicate the matter and imposed punishment.”
3.
The Court’s Authority Over Placement

In addition to Tidwell, supra, another blow to the Court’s authority to order DFCS to place children in a certain home was the Supreme Court’s decision In the Int. of A.N, 281 Ga. 58(2006).   As that case noted, “It is a longstanding rule that a trial court may not order that legal and physical custody of a deprived child be divided between DFACS and some other party unilaterally chosen by the court.”  The A.N. case completely destroyed any notion that the juvenile court has authority over where DFCS places a child. 
 

To counteract the effects of the A.N. decision, the Legislature this session passed H.B. 153
.  H.B. 153 specifies that, except in emergency cases, before DFCS changes a foster child’s placement the agency must inform the court and counsel.  The court or a party can request a hearing to determine whether the move is appropriate.  While the juvenile court is required to defer to the agency, it may have some discretion to block a move that is completely inappropriate.  Unless vetoed by the Governor, the new statute will be codified at OCGA § 15-11-55 and will take effect July 1, 2007.
The Parties In Court
1. Service of Process and Right to Be Present 
Several recent cases have addressed whether parents have been properly served and brought into court to face deprivation or termination of rights petitions. Take a look at In the Int. of C.S., 279 Ga. App. 831 (632 SE2d 665) (2006), a termination of parental rights case.  There the legal father complained on appeal that he was not personally served pursuant to OCGA § 9-11-4(c).  At the time of the trial he was incarcerated in Tennessee, and the petition and summons were sent by certified mail.  The juvenile court found he personally acknowledged receipt, and the Court of Appeals ruled that he had nothing to complain about.  However, the Supreme Court granted certiorari in S06G1802 to determine whether delivery by certified mail is sufficient in a termination of parental rights case.  The Court has referred the parties to OCGA §§ 15-11-39.1 and 15-11-96.


Two other fairly recent cases involved whether incarcerated parents should have been brought to court.  In a Fulton County case, the incarcerated father requested counsel, which was not provided, nor was he brought to the deprivation hearing.  The Court of Appeals held that “[b]ecause the father was denied an opportunity to be heard, constitutionally or as provided by statute, the deprivation proceedings at issue can be but a nullity.”  In the Interest of A.J., 269 Ga. App. 580 (2004).  The failure to at least provide the absent father with an attorney, however, seems to be key.  For example, in In the Int. of S.R.B., 270 Ga. App. 466 (2004), the father’s request for transport from prison was denied but he was represented by counsel at the hearing.  The Court there held: “Due to his own inability to conform to the law, he was unable to avail himself of the opportunity to appear in person; however, it is undisputed that he was represented in all the parental termination proceedings by counsel who appeared in his stead.  We know of no constitutional entitlement mandating the father's right to appear personally at the termination hearing."  Id.

2.
The Right to Representation

More recent cases have confirmed that the court needs to make sure indigent folks are represented by counsel.  That duty includes making sure that the record demonstrates whether a person is indigent.  In 2004, the Court vacated a juvenile court ruling because nothing in the record demonstrated whether the Court had checked into the parent’s qualification for indigent counsel.  “It was incumbent on the court to make inquiry into appellant's financial status and properly determine whether she was indigent.,” the Court held,  “The trial court failed to exercise its affirmative duty of determining on the record whether [the mother] exercised reasonable diligence in attempting to retain trial counsel.” In the Interest of A. M. A., 270 Ga. App. 769 (2004).

Despite the rule in A.M.A., the Court of Appeals recently found harmless a juvenile court’s failure to make the determination of reasonable diligence.  In a termination of parental rights case,  In the Int. of Z.K., ___ Ga. App. ___ (A07A0253 decided 4/19/07), the Court held that a father had to show not only the denial of his right to counsel but also harm resulting from it.  Because the father failed to show how having counsel might have changed the result, he was not entitled to reversal.  That case was not fully concurred in by the entire three-judge panel and is, therefore, physical precedent only.


When a parent in a deprivation or termination case has an attorney, he or she is entitled to effective assistance.  “While termination of parental rights cases are more civil in nature than criminal, parents facing termination of their rights have been afforded some of the protections to which criminal defendants are entitled. This includes providing to indigent parents effective representation at all stages of any proceeding involving the termination of their parental rights.”   In the Int. of E.G., ___ Ga. App. ___ (A06A1944 decided 3/27/07).  Unfortunately for the aggrieved parent in E.G., no evidence showed the attorney’s performance sufficiently deficient to merit reversal.

While the Constitution may state that folks have the right of self-representation, that right doesn’t necessarily extend to the mentally incompetent.  Take a look at In the Interest of B.B., 268 Ga. App. 858, (2004).  There, the court upheld the assignment of an attorney to a parent where the record showed she “has multiple mental disorders, including delusional disorder, psychotic disorder, and depression. In addition, an expert testified that [the parent] confused fantasy with reality, was unable to make rational judgments, was incapable of assisting in her defense, was unable to knowingly or voluntarily waive her right to represent herself, and was incapable of independently handling an appeal.” Id.
3.
The Newest Wrinkle:  They Have the Right to WHAT!!!???


Winning the award for the most radical departure from tradition is a recent delinquency case in which the Court of Appeals has held that the parents of a child adjudicated delinquent have independent rights to their own attorney, to participate in the proceedings and ask questions and cross-examine witnesses, and to appeal.  In the Int. of J.L.B., 280 Ga. App. 556 (2006).  In this case, J.L.B. was adjudicated delinquent for sexual battery and was put on probation and ordered to drug and alcohol evaluation.  The parents filed their own pro se appeal on their own behalf, challenging the sufficiency of the evidence.

The Court of Appeals refused to dismiss the appeal because it found that “A child’s parents are necessary parties to all legal proceedings involving their child, including delinquency actions.”  Id.  Since parties are entitled to appeal, and to represent themselves on appeal, there was no cause to dismiss the appeal.


Far from simply allowing these parents to appeal their child’s adjudication, however, the Court went on to find the parents have the rights:

to be present and to be heard during the proceedings, to be represented by counsel at all stages of the proceedings, to present evidence and cross-examine adverse witnesses, to waive recordation of the proceedings, n10 and to petition the court to modify, vacate, or set aside an order. If the parents are indigent, the court must appoint counsel to represent the parents and their child.
Id., Slip op.


If there is a case that exemplifies the need to revise the Juvenile Code, J.L.B. is it.  The Court based the finding that parents are “parties” to a delinquency action on the fact that they and “other necessary parties” must be served with the summons.  The Court then extrapolated that finding to turn the parents into the types of “parties” who, under OCGA §§ 15-11-6 and 15-11-7, have the right to free attorneys and to question witnesses.  In making its determination the Court relied on cases such as D.C.A. v. State, 135 Ga. App. 234, 235 (1975), which only addresses whether parents can be sequestered during a delinquency hearing involving their child; In the Int. of A. J., 269 Ga. App. 580 (2004), the termination of parental rights case cited above involving the father’s right to be present; and Sanchez v. Walker County Dep't of Family & Children Services, 237 Ga. 406 (1976), a deprivation case.  Presumably, under the Court of Appeals’ ruling in J.L.B. the parents of a delinquent child who was acquitted or merely put on unsupervised probation could, as parties to the case, appeal the court’s failure to lock their child in the YDC.

Deprivation and Termination of Parental Rights

In recent years, the Court of Appeals has appeared less than consistent in its treatment of juvenile court findings of deprivation and orders terminating parental rights, which generally require a finding of deprivation caused by the parent that is likely to continue and to harm the child.  See OCGA §15-11-94.  Recent cases do not clarify these areas of law; however, it may be helpful to highlight some recent decisions regarding deprivation as well as the “likely to continue” and “causing harm” aspects of the termination statute.
1.
Procedural Snags

Before launching into recent substantive termination and deprivation cases, a few recent issues involving procedural snags should be highlighted.

For example,  before a deprivation or TPR petition can be filed it must be endorsed by the Court as being in the child’s best interests.  But in In the Int. of V.D.S, ___ Ga. App. ___ (A07A0458 decided 3/7/07), the Court held that the “lack of a written endorsement specifically making this determination does not render the petition or subsequent proceedings thereon void where the purpose of the endorsement requirement to assure that the court, or someone acting for the court, has made such a determination before proceedings are commenced has been substantially complied with or satisfied by implication” (Cits. And internal punctuation omitted). 


One should also remember that juvenile court proceedings must be recorded or the recording explicitly waived.  In one recent case, the juvenile court found the child deprived at a 10-day hearing based in part on the court’s taking judicial notice of evidence introduced at the 72-hour hearing.  Unfortunately, the 72-hour hearing had not been recorded.  Even though the defense attorney did not object to the court’s taking judicial notice of the prior proceeding, the Court of Appeals reversed the finding because there was no evidence the parent waived recording of the 72-hour hearing.  In the Int. of D.P, ___ Ga. App. ___ (A07A0419 decided 3/22/07).
2.
Deprivation

Deprivation must be present, and it must cause harm.  These two factors are often overlooked, but recent cases have reinforced their importance.

a. Present Deprivation
Key to a finding of deprivation in either a deprivation hearing or a termination of rights hearing is a showing of present deprivation.  “Evidence of past unfitness, standing alone, is insufficient to terminate the rights of a parent in her natural child; clear and convincing evidence of present unfitness is required.” In the Int. of M.A., 280 Ga. App. 854 (2006).  There, the father who tried to burn down the family’s house was no longer around; the mother had complied with the case plan, visited with the children, completed her parenting classes, and lived in the same home for two years.


In the Int. of R.C.M, ___ Ga. App. ___ (A07A0399 decided 4/5/07) addresses in the context of a termination of parental rights case the point that deprivation must be present deprivation.  The normal four-factor test for terminating a parent’s rights is to show the child is deprived; that the parent caused the deprivation; that the deprivation is likely to continue; and that the continued deprivation is likely to harm the child.  OCGA § 15-11-94.  Myriad cases, including very recent ones, hold that evidence of unappealed deprivation orders is sufficient to prove deprivation for purposes of a TPR.  For example:  “Where a deprivation order is not appealed, the parents are bound by the finding of deprivation for purposes of the termination hearing.”  In the Int. of M.J.L., ___ Ga. App. ___ (A06A2369 decided 3/13/07). 

R.C.M, however, seems to blow away that standard analysis.  Chastising the lower court for basing a finding of deprivation on its prior, unappealed deprivation orders in the case, the Court of Appeals wrote:

This truncated analysis overestimates the effect of unappealed deprivation orders.  An unappealed order adjudicating a child deprived does indeed bind a parent to the finding that at the time of the order the child was deprived for the reasons given in the order. And where the Department shows that the conditions upon which an earlier finding of deprivation was based still exist at the time of the hearing on the termination petition, the fact that the parent did not appeal the earlier deprivation order will preclude the parent from challenging the allegation of current deprivation. [Cits].  But OCGA § 15-11-94 (b) (4) (A) requires the juvenile court to determine whether `the child is a deprived child’- that is, at the time of the hearing on the petition for termination of parental rights - not whether the child has ever been a deprived child. In this case, the father's inability that supported earlier the initial finding of deprivation, that is, his absence due to incarceration, no longer existed at the time of the hearing on the termination petition. As a result, the father's failure to appeal the earlier deprivation orders did not preclude him from challenging the juvenile court's finding that the children were deprived at the time of the hearing on the termination petition. We remind all petitioners, juvenile courts, and our brethren on this Court to give due consideration to all the statutory elements in this process and not to presume that a child is deprived based on the faulty premise, `once deprived, always deprived.’
Under this analysis, it will not be enough to simply show that the juvenile court earlier found the child deprived.  Evidence also must be presented showing that nothing has changed.



b.
Deprivation must harm child

As to the second issue, that the deprivation must harm the child, the recent case of In the Int. of D.S, ___ Ga. App. ___ (A06A1992 decided 2/28/07) is instructive.  There the Court reversed a finding of deprivation because no evidence showed a link between the stepfather’s harsh criticism and “ranting” and the child’s emotional problems.  Judge Ruffin, who authored that case, also recently concurred in another case because he found there that the mother’s serious emotional difficulties could be considered to severely impact her infant without an explicit showing of harm to the infant.  In the Int. of M.D., ___ Ga. App. ___ (A06A1686 decided 3/1/07).
The bottom line is that a finding of deprivation often turns on facts.  For example, in the past a mother’s drug use been held not to show deprivation where the mother merely left her child strapped in the car seat in the hotel parking lot while she smoked marijuana in the room (In the Interest of D.E.K., 236 Ga. App. 574, 576 (1999).  But in another case the Court held that “it is a fair inference that use of cocaine by a parent has an adverse effect on a minor child.”  In the Int. of J.L., 269 Ga. app. 226 (2004).   


A finding of deprivation also requires proof that the lack of parental ability is an ongoing, chronic issue.  “Proof of unfitness must be shown by clear and convincing evidence; this standard recognizes the importance of the familial bond and `helps eliminate the risk that a factfinder might base his determination on a few isolated instances of unusual conduct or idiosyncratic behavior.’”  In the Int. of C.L.Z., 283 Ga. App. 247  (January 9, 2007).  In C.L.Z., the appellate court found that a single reported instance of the guardian yelling at the child, without evidence the child was emotionally injured or that the guardian had some ongoing inability to control her emotions, did not prove deprivation.  Compare In the Int. of K.J., 268 Ga. App. 843, 844 (2004), in which the court held that a single beating several months prior to the hearing was so severe that it raised reasonable concerns about the mother’s parenting ability.


c.
Unexplained Injuries

It bears repeating, as the Court does in In the Interest of S.Y., ___ Ga. App. ___ (A07A0271 decided 3/14/07), that a finding of deprivation does not require determining “whodunit.”  There the Court noted that although the evidence did not demonstrate how the child contracted venereal warts or sustained a head injury, the juvenile court was entitled to conclude the child was deprived. "The juvenile court's primary responsibility is to consider and protect the welfare of children whose well-being is threatened. Unexplained injuries may constitute evidence of deprivation.   Further, although there is no evidence that the mother was directly responsible for [the child’s] venereal warts, the evidence supports the conclusion that the child suffered unexplained sexual abuse while in the mother's care, and the juvenile court was authorized to find that the unexplained abuse was the result of the mother's inability to protect the child.”  (Citation and internal punctuation omitted).
3.
Likely to Continue

In its language, the Court of Appeals often suggests that the juvenile court is better at determining the credibility of a parent’s promises to protect a child from future deprivation.  For example, in In the Int. of A. B., 283 Ga. App. 131 (Dec. 17, 2006), the Court found deprivation likely to continue where a mother, whose husband was accused of molesting the children, continued to love him, called him 300 times when he was in jail on the sexual abuse charges, and appeared to place her relationship with him above her children’s welfare.  "[I]n determining whether the children's deprivation is likely to continue, the juvenile court may consider the parent's past conduct. Furthermore, the decision as to a child's future must rest on more than positive promises which are contrary to negative past fact.”  In the Int. of J.D., 280 Ga. App. 861 (2006).  A juvenile court may consider the parent's past conduct in deciding whether a child's deprivation is likely to continue.  In the Int. of E.J., ___ Ga. App. ___ (Case No. A07A0689 decided 4/6/07).  In the Int. of M.R., 282 Ga. App. 91 (2006), emphasized that “the juvenile court, not [the appellate] court, determines whether a parent's conduct warrants hope of rehabilitation, and it also judges the credibility of appellant's good intentions." 

That “laissez faire” principle won’t prevent the Court from reversing a ruling it feels was based on insufficient facts, however.  Recently, the Court dealt with the termination of the rights of a mother who was incarcerated for vehicular homicide.  Her current imprisonment was the only indication that her child’s deprivation might continue, and her record before her conviction had been clean.  “[C]ontrary to the finding of the juvenile court,” the Court held, “there is not clear and convincing evidence that the cause of the deprivation is likely to continue and will not be remedied.  Imprisonment alone does not automatically authorize a termination of parental rights premised upon parental unfitness; there must be circumstances in aggravation."  In the Int. of J.A.W., 281 Ga. App. 545 (2006) (internal punctuation and citation omitted).


While a single conviction and incarceration for a vehicular homicide might not show that deprivation will not be remedied, a father’s numerous VCGSA convictions and failure to regularly support seven other illegitimate other children does!  In the Int. of T.G.Y., 279 Ga. App. 449, 471 (631 SE2d 467) (2006).

Whether a parent has had a fair opportunity to complete a case plan may also factor strongly into the “likely to continue” analysis.  In R.C.M., supra (A07A0399), the children were put in foster care when the father was incarcerated for two years on charges of possession of a firearm by a convicted felon and forgery.  His case plan required him to take parenting classes, have negative drug screens, visit the children (who were about 9 and 13), establish a stable home, and get an income.  Because the TPR hearing was only 45 days after his release from prison, he successfully argued to the Court of Appeals that he had not had a sufficient opportunity to finish his case plan because he was in prison.  Similarly, the Court’s decision In the Int. of A.F., 283 Ga. App. 509 (2/8/07) reversed a termination where the parents “made significant progress on their case plans [despite] their inability to dot every `i’ and cross every `t’.”  Id., 283 Ga. App. At 516.  “[A] failure by parents to live up to societal norms for productivity, morality, cleanliness, and responsibility does not summarily rob them of the right to raise their own offspring, nor does is end the children’s right to be raised by their own parents.”  Id. (internal citation and punctuation omitted)
4.
Causing Harm

Over the past five or six years, the Court of Appeals has gone back and forth about what constitutes proof under OCGA § 15-11-94(b)(4)(A)(IV) that continued deprivation “will cause or is likely to cause serious physical, mental, emotional, or moral harm to the child.”  Thus, numerous cases have reversed termination of parental rights orders with language such as:

“We find that the state failed to present any evidence as to the effect that such continued deprivation would  have on the child. Although there are indications in the record that the child was receiving counseling, there was no testimony from any professional, or from any lay witness, that the child would suffer physical, mental, emotional or moral harm from the current situation . . . .  It is not automatically true that finding deprivation likely to continue will support a finding of harm.”
In the Interest of T.P., 270 Ga. App. 700 (2004); and
“Unlike other cases where we have found evidence of such harm, here no expert witness, such as a psychologist, testified that the mother's antisocial personality disorder or learning disability would be detrimental to the children by causing such things as anger problems or school problems. See In the Interest of S. A. B.  Nor did any such witness testify that impermanency and instability were causing specific harms to the children.”

In the Interest of J.S.B., 277 Ga. App. 660, 663 (2006).  At the same time, other cases contained language indicating that the same evidence showing deprivation and a likelihood that deprivation would continue showed harm or potential harm to the child.   E.g., In the Interest of A.M.L., 242 Ga. App. 121, 124 ( 2000).

This battle over the standard – actual proof or inference from the totality of the circumstances – came to a head in In the Int. of J.K., 278 Ga. App. 564 (629 SE2d 529) (2006).  In what was apparently an unsuccessful attempt to disapprove of language “inferring” harm, the Court of Appeals sitting en banc reaffirmed that, while the State must prove the continued deprivation will cause serious harm to the child, what that proof must be will vary from case to case.

The most recent cases have done little to clarify that issue.  Thus, while in 2001 the Court felt the need to reverse a termination case because no expert or other qualified witness testified the child would suffer emotional harm by remaining in foster care (In the Interest of J.M., 251 Ga. App. 380, 383 (2001), most recently the Court has made statements such as:

"It is well settled that children need permanence of home and emotional stability or they are likely to suffer serious emotional problems.”

In the Int. of E.J., ___ Ga. App. ___ (A07A0680 decided 4/6/07); and
“[T]he court is authorized to consider the adverse effects of prolonged foster care in determining that continued deprivation is likely to cause serious physical, emotional, or moral harm to the child.”

  In the Int. of K.L., 280 Ga. App. 773 (2006); and

"It is well settled that children need permanence of home and emotional stability or they are likely to suffer serious emotional problems. Children cannot be kept in foster care limbo with no hope of any permanent future." 

In the Interest of B. D., 281 Ga. App. 725 (2006); and
 “Deprivation of love and nurture is equally as serious as mental or physical disability.” 
In the Int. of T.G.Y., 279 Ga. App. 449, 472 (631 SE2d 467) (2006).  Clear as mud, right?
5.
Voluntary Surrender


The juvenile court terminated a mother’s parental rights in open court pursuant to OCGA § 15-11-94(b)(1), which provides that rights may be terminated with “the written consent of the parent, acknowledged before the court.”  After signing such a voluntary statement, which included provisions stating she had consulted with her attorney, had been advised of her rights and the consequences of her surrender, and after consenting to the termination, the mother changed her mind and filed a motion to withdraw her voluntary surrender.  The Court of Appeals held that OCGA § 15-11-94(b)(1) has no “grace period” or other exception which would allow the mother to withdraw a surrender made in open court.  In the Int. of T.C.D, 281 Ga. App. 517 (2006).

Similarly, a parent who surrenders his or her rights to DFCS pursuant to OCGA § 19-8-4 is no longer entitled to receive any notice of hearings in a deprivation action.  In the Int. of A.C., ___ Ga. App. ___ (A06A2255 decided 2/27/07).  In that case, DFCS took the children into custody and then put the mother and the fathers on a reunification case plan.  Instead of complying, the mother decided to surrender all her rights to the Department so the children could be adopted.  The fathers, however, apparently worked their case plans and regained custody of the children through the juvenile court.  The mother complained that she had been cut out of the juvenile court process, but the Court of Appeals held that once she surrendered her rights to DFCS, she was no longer entitled to be heard, to appear, or to object to any action in juvenile court.  The court contrasted this situation with that in which a mother surrenders her rights to a third party for adoption under OCGA § 19-8-5.  There, if the adoption does not take place timely, the surrender specifies what happens to the child.
6.
A Special Case:  Mental Limitations

Some of the toughest deprivation and termination of parental rights cases involve parents who are mentally limited.  A recent example involved a termination on a child born to a 14-year-old mother who had an IQ of 57.  The child came into care when the mother left him with her own mentally and emotionally unstable mother.  The mother completed all her case plan goals except completing high school or getting a GED.  She had maintained a home, completed parenting classes, and cooperated with DFCS.  The Court found, “Although [she] has completed most of her case plan goals and wishes to be part of her child’s life, the evidence shows that she lacks the mental capacity to care for H.F.G. without around-the-clock assistance from others, something DFCS is not obligated to provide. . . .  The test must be whether the parent, ultimately standing alone, is capable of mastering and can effectively demonstrate the ability to utilize parenting skills.”  In the Int. of H.F.G., 281 Ga. App. 22 (2006)

That case should be compared with In the Interest of C. F., 266 Ga. App. 325 (2004), where the mother accidentally overdosed her child on Tylenol with codeine.  She was given case plan that included attending literacy classes.  The juvenile court later found continued deprivation because she could read only at kindergarten level.  The Court of Appeals reversed, however, because based on the evidence presented at the hearing, the mother had substantially complied with the goals of the case plan.  No one had required her to attain the ability to read at any particular level.


Two other interesting cases along these lines:
· A father completed the case plan involving his child with cerebral palsy, but nonreunification was ordered and adoption permanency plan approved because of father’s own permanent mental limitations.  The Court of Appeals upheld the ruling because nonreunification is presumed where there is “a medically verifiable deficiency of the parent's physical, mental, or emotional health of such duration or nature as to render the parent unable to provide adequately for the physical, mental, emotional, or moral condition and needs of the child.”  In the Interest of J. W., 271 Ga. App. 518 (2005)
· The Court upheld ther termination of rights of a mother whose Huntington’s disease was untreated.  She had four automobile accidents in the course of a few months because of her disease, her drivers’ license was suspended, she wasn’t able to take care of her children.  In the Int. of M.T.H., 279 Ga. App. 662 (632 SE2d 441) (2006).

Reunification

“In order to approve the Department’s recommendation that reunification is not appropriate, a juvenile court must determine by clear and convincing evidence that reasonable efforts to reunify the child with his or her family would be detrimental to the child.”  In the Int. of C.A., 279 Ga. App. 747 (632 SE2d 698) (June 12, 2006).  In one recent case, the Court reversed a juvenile court’s finding that the father, who had physically abused the child by bruising her severely and pulling her hair out, should not be reunified.  The father had complied with his reunification plan requiring safe and stable housing, a psychological evaluation and followup, parenting classes, a substance abuse evaluation and followup, drug screens, anger management, payment of child support, and cooperation with DFCS.  The Court found he substantially met the goals of the case plan.  “[T]he clear and convincing evidence standard safeguards the high value society places on the integrity of the family unit and helps eliminate the risk that a factfinder might base his determination on a few isolated instances of unusual conduct or idiosyncratic behavior,” the Court held. In the Int. of S.L.E., 280 Ga. App. 145 (633 SE2d 454) (2006).
Placement
As noted in A.N., supra, “It is a longstanding rule that a trial court may not order that legal and physical custody of a deprived child be divided between DFACS and some other party unilaterally chosen by the court.”  In the Int. of A.N., supra.  In conjunction with the case of In re Tidwell, supra, the A.N. case completely destroyed any notion that the juvenile court has authority over where DFCS places a child.  To counteract the effects of the decision, the Legislature this session passed H.B. 153, as discussed above.
Most often, the question for the Court is what placement – DFCS or relatives – is in the best interests of the child.  In the Int. of S.V., 281Ga. App 331 (2006).  Abuse of discretion is the standard.  In the Int. of L.L., 280 Ga. App. 804 (2006). However, because it is incumbent upon the court and DFACS to conduct a thorough search for relatives, where the record is devoid of such evidence the order will be vacated to determine if such a search was made.  In the Int. of T.A.M., 280 Ga. App. 494 (2006). “Inasmuch as there is no conclusive preference given to relatives, the juvenile court is afforded wide discretion to determine whether a child should be placed with a relative or kept in  a stable foster home.”  In the Int. of K.W., 283 Ga. App. 398, 402-403 (2/1/2007)

A grandmother who was not a legal guardian of a child apparently has no standing to appeal the juvenile court’s refusal to place a child with relatives after terminating the parents’ rights.  In the Int. of R.N.O, 281 Ga. App. 161 (2006).

In some cases, parents in termination cases have sought to defeat DFCS’ placement decisions by surrendering parental rights to a relative, even to a relative whose home was disapproved by DFCS.  See, e.g., Edgar v. Shave, 205 Ga. App. 337 (1992).  It appears from the case of Smith v. Hutcheson, 283 Ga. App. 117 (Dec. 20, 2006), that practitioners taking this route should consider limitations of collateral estoppel and the child’s best interests.

When a child is transferred to relatives, especially when it is done for a two-year period, the Court order is supposed to state under what conditions the child can be transferred back to the parent.  An order that failed to contain such conditions had to be vacated on appeal.  In the Int. of T.R., ___ Ga. App. ___ (A07A0281 decided 3/30/07).
Legitimation


Legitimation issues often arise in deprivation and termination of parental rights cases.  In general, a putative biological father loses his right to contest a termination of parental rights petition unless he files a petition for legitimation within 30 days of its filing.  OCGA § 15-11-96 (h).  For a recent case discussing the requirement, see In the Int. of S.M.G., ___ Ga. App. ___ (A07A0706 decided 3/7/07).

“In ruling on a legitimation petition presented by a putative biological father, the juvenile court must initially determine whether the father has abandoned his opportunity interest to develop a relationship with the child.  If the juvenile court concludes that the father has abandoned his opportunity interest, this is sufficient to end the court’s inquiry and justifies the denial of the legitimation petition.”  In the Int. of J.L.E., 281 Ga. App. 805 (2006) (citation and punctuation omitted).  There, the Court found an opportunity interest abandoned where, while the father had some contact with the 18-month-old child while she was an infant, he had failed to visit her for ten months while she was in foster care and had subsequently been sentenced to a long prison term for violating his probation.

In the recent legitimation case of In the Int. of C.L., ___ Ga. App. ___ (A06A2490 decided 3/29/07), an unusual set of circumstances led to a questionable outcome.  A putative father sued to legitimate his biological child, who was born to the mother while she was married.  The mother was later incarcerated and left the child with her husband.  The superior court legitimated the biological father then referred the matter to juvenile court to determine custody.  The juvenile court, applying a “best interests of the child” standard, gave the husband and the newly legitimated father joint custody.  According to the Court of Appeals’ decision, once the superior court legitimated the biological father, the court had no discretion to give custody to the “former” legal father because “the statutes do not contemplate a child having two legal fathers.”

Lest you thought common-law marriage was something you could forget, a father asserted he was common-law married to the mother in In the Int. of D.C., 279 Ga. App. 889 (632 SE2d 744) (June 16, 2006).


For a thorough discussion of the possible standards for legitimation, see Bowers v. Pearson, 271 Ga. App. 266 (2005).


While a person must normally file a request for discretionary appeal from a legitimation decision, it can be appealed directly when done so with a termination of parental rights decision.  In the Interest of T.A.M., 280 Ga. App. 494 (2006) 
Even if a putative father is not legitimate, it is critical that they be contacted and that a case plan be established for them.  Too often, social workers tend to neglect putative fathers, and recently the Court of Appeals reversed a termination determination because DFCS never implemented a reunification plan for the father, who had expressed an interest in taking the child.  In the Int.of T.E.T., 282 Ga. App. 269, 273 (2006)
Evidentiary Issues
1.
Mental Health Privilege
In State v. Herendeen, 279 Ga. 323 (613 SE2d 647) (2005), the Supreme Court held that records and results of an individual’s treatment by a psychiatrist, psychologist, licensed clinical social worker, clinical nurse specialist in psychiatric/mental health, licensed marriage and family therapist, or licensed professional counselor are privileged, and it matters not whether the individual is going through the treatment or counseling at the Court’s order.  See O.C.G.A. § 24-9-21 (8).  The application of the Herendeen case to therapy undertaken pursuant to a reunification plan arose in In the Int. of I.M.G., 276 Ga. App. 598 (2005).  There, the mother had received psychosexual counseling from the Medlin Clinic to deal with the sexual abuse she had received in the past and help her reunite with her children.  Over objection, the juvenile court required the therapist to state whether the mother had been truthful during the counseling.
The Court of Appeals first questioned whether Medlin had provided only a court-ordered evaluation, which is not privileged, or court-ordered therapy, which is.  I.M.G., 276 Ga. App. at 602.  Concluding that therapy was “contemplated or given,” the Court found the privilege applied.  In Herendeen, the Supreme Court had determined that such a waiver must be express or must be proved through “decisive unequivocal conduct.”  279 Ga. at 327.


These cases present obvious obstacles for any practitioner in juvenile court.  How can you show a child was traumatized unless his counselor can testify?  How can you determine whether a mother has completed her court-ordered therapy without testimony from the therapist?  Two approaches come to mind:

a. When the patient is a child, the guardian ad litem may be the appropriate person to determine whether the privilege should be waived.  Such was the proposed solution in Herendeen.

b. When a parent undertakes mental health therapy pursuant to a court-ordered case plan, then evidence must be presented in court showing whether the case plan has been successfully completed.  Under OCGA § 24-4-22, “If a party has evidence in his power and within his reach by which he may repel a claim or charge against him but omits to produce it, or if he has more certain and satisfactory evidence in his power but relies on that which is of a weaker and inferior nature, a presumption arises that the charge or claim against him is well founded.”  Since the parent has the “key” to presenting the evidence – i.e., waiver of the privilege – one might consider taking a negative inference from his or failure to produce that evidence.
2. Child Hearsay and Confrontation

In In the Int. of S.S., 281 Ga. App. 781 (2006), the Court refused to reverse a case in which the juvenile court did not require the child victim to take the stand and be sworn.  The judge and lawyers took the six year-old back to chambers and spoke with her but did not place her under oath.  Following that exchange, the judge went on the record in open court and ruled that it was not in the best interest of the child to be questioned on the stand “given the fact that we can’t get any information out of the young lady.”  The Court of Appeals held that because the judge had an opportunity to witness the child’s demeanor and unwillingness or inability to answer questions, the judge could then properly find the child had been “available” to testify pursuant to the child hearsay statute.  The Court distinguished this bench trial situation from those in which a jury is involved.

Compare that case with In the Interest of B.W., 268 Ga. App. 862 (2004).  There the child was alleged deprived based on reports that the child's mother was not protecting the child from repeated acts of sexual molestation by the mother's boyfriend. At the hearing on the matter, several witnesses testified (and a videotaped interview was shown) as to statements the child made to them regarding acts of molestation by the boyfriend and regarding the mother's refusal to protect the child from same. When the mother attempted to call the child as a witness for cross-examination, the court refused to allow the child to testify.  The case was reversed because the child was not “available” to testify.  
Miscellaneous Points

A couple of new cases do not fit into any particular category but deserve mention.  They are:

· State v. Henderson, 281 Ga. 623 (1/22/07), which will make it more difficult to have juveniles charged as adults transferred to juvenile court without the District Attorney’s agreement.
· In the Int. of D.B., ___ Ga. App. ___ (A07A0199 decided 3/22/07), which holds that a child cannot be found unruly for running away from home as long as he intends to return.  Thus, where the juvenile was gone from home for several days without telling his mother where he was; where he finally showed back up at home and said he’d been to a party; and where he had no intention to permanently “desert” his home, he was not unruly!
Conclusion

I hope this paper is helpful to you.  If you need the Powerpoint that went along with this presentation, it will be posted at www.tomrawlings.com or email me at tom@sandersville.net and I’ll send it to you.


Thanks.
� One wonders why DFCS is so insistent that it exercise this authority alone, when so doing makes the agency, and not the Court, fully responsible if something happens to the child while the child is in the placement.


� Available at � HYPERLINK "http://www.legis.state.ga.us/legis/2007_08/sum/hb153.htm" ��http://www.legis.state.ga.us/legis/2007_08/sum/hb153.htm� 


� The foregoing paragraph is a personal rant and should be taken as such.  No disrespect toward the fine Judges and staff of the Court of Appeals is intended or should be inferred.  Attempting to determine which statutory provisions in our muddled Juvenile Code apply to delinquency cases and which apply to deprivation cases is nearly impossible, and the Court should not be faulted for applying these provisions to both types of cases.
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