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FIGHTING  TPR 


A Parent Attorney’s Top Ten

10.
You’re client is a dog, but he’s your dog


REPRESENT your client

Parents, the child, and the department or moving party all have lawyers - the statutory scheme is designed to protect all interests.  You represent the parent, not the child, not the system.



-   avoid feeling sorry for the child



-   don’t get caught up in emotion



-   overcome distaste for the facts



-   be careful not to “assume guilt”



-   find your client’s strong points


You are not a rubber stamp - Open a can of “Whoop...”



9.
Rights, your client ain’t got no stinkin’ rights

RIGHTS are seldom explained or understood


A)
Inform your client of how the process works, what his or her rights are in court



-  Clients often feel helpless



-  They are bullied by DFACS 



-  They are overwhelmed by terms and procedures they do not understand


B)
Know your client’s rights



-  Hold the court to required time lines, ask for time if you need it



-  Right to formal notice and service - at least 30 days



-  Right to attorney



-  Right to object, Right to present evidence, not always the right to be present...


C)
Your client should not be talking to everyone.  Why is it that the only state-sanctioned actor who can talk to your client, invade their home, act as counsel, go to the school and talk to the kids is a DFACS caseworker?  I asked a SAAG once under what authority a complete stranger could interrogate my child at school when law enforcement can’t...


D)
Realize that because they may never have really had procedure explained,  even the parent may not know what he or she “really” wants to do - Parents have the right to object, but they can also consent, or pursue other options.  Have a serious discussion about termination v. surrender v. placement with relatives or third parties v. adoption.  


E)
Many clients fight because they don’t want to be perceived as giving up, or because they feel they have “no other choice.”  Fighting TPR is not the same thing as Winning.  Identify the client’s interest, do they not want termination, or do they want to be able to see their kids, or keep their kids together or...

8.
They may not have a home to go to, but if you’re gonna help more than one, you HAVE to go home every night (without a briefcase)

Assign RESPONSIBILITY

A)
YOU have the responsibility to inform and equip your client, prepare and advocate your case.  See “REVIEW”


B)
The CLIENT has the responsibility to complete case plans, provide information in his or her control, meet with professionals, not engage in bad behavior...


C)
This is not your case - It is the client’s obligation to “Get ‘R Done!”  It is your job to prepare and present the results. Make it clear that you will help, but you need them to help you.


D)
The less you get wrapped up in “winning” the more free you are to advocate - and stay sane!

7.
You can learn a lot from the Bunny Hop

REVIEW the case


A)
One step back can equal two steps forward.  You may not have handled the whole case.  At each stage, there are several mandatory procedural and substantive rights.  




- Emergency Shelter Care




- ESC Review hearing




- Deprivation




- Discuss case plans, panels




- Non-reunification




- TPR


Review the file to determine whether your client’s procedural and substantive rights have been protected along the way.  Get orders, transcripts, panel reviews, case plans.  Scrutinize them for potential “exculpatory information.”


B)
Don’t rely on memory.  NEVER assume you know the law.  Every TPR file should include a copy of O.C.G.A. §15-11-94.


C)
Frame your case on the petition and statute.  Which parts have been alleged?  Which allegations present the biggest impediments?

6.
You want me to do WHAT?!

REASONABLE efforts. REASONABLE time.   


A)
Fit this into your schedule and explain to your boss that you just can’t be there...


“I have to attend court or panel reviews once a quarter, meet with a case worker once a week (between 9 and 5), meet with parent aids weekly, go to a psychologist/drug treatment/whatever twice a week, have a home visit each week, go to parenting classes once a week for eight weeks, and visit between 9-5 with the kids for two hours...  


How many working professionals, let alone marginally employed single parents can do this?  If your client is making effort, have they had enough time to do it all?


B)
Is a requirement really reasonable, and failure to comply really an issue?


Preschool children are removed due to relative (uncle with whom parents lived) molesting the child.  Parents move out, get a cute, modestly furnished, appropriate trailer in a nearby county, go to counseling & visit regularly.  Next case plan requires parenting classes and drug screens as well as mom to get a job before visits in the home (neither has ever been an issue) Kids are clearly bonded to mom and one another, dad earns enough to support the family.  What do drug screens have to do with anything?


C)
Could the requirement be reasonably completed in the time allocated?


Child is removed at birth due to meth issues.  Mom goes to residential rehab, gets a job, visits on the Department’s terms (once every two weeks for two hours).  After 18 months, the department wants to terminate because the mom “hasn’t bonded,” the child “needs permanency” and is clearly in a good placement.  Mom has a potential placement at a residential treatment facility which has in other cases been approved by the Court, and which will allow the mother and child to reside there, but only if mom has the child with her.  It is a two year program and everyone agrees that it takes at least two years of being clean to overcome a meth addiction.

5.
But they started it...

REALLOCATE blame.  

Your client may not be the brightest bulb in the pack, which is probably why they’re in court, but is the Department’s mandate to help with deficiencies and to foster an atmosphere of reunification.  


A)
They are understaffed, overworked, underpaid, and overwhelmed


B)
They do not answer calls, they sometime do not make referrals, they sometimes do not make reasonable efforts, and they rarely attempt to negotiate


C)
The result in TPR is that the Department’s failure can be your client’s salvation.  



What is the effect where:



-the case plan required the Department to make a referral for housing, but none was made?



-at some stage, lack of transportation was noted as a parent’s weakness, but no effort was made to arrange for any?


-the case plan required the parent to learn the child’s medical needs and home treatment, but the parent spoke only Spanish, and no translator was provided at appointments, which the client faithfully attended?


If you can establish that reasonable efforts were not met, DFACS did not do its share of the case plan, or that the case plan was deficient, you may at least buy time.

4.
Everyone has friends

RECRUIT - Somebody usually likes your client at some level.



-CASA or parent aides, and sometimes the child’s attorney, generally have a bigger picture than the case manager (and will sometimes align with you)



-Call up the Department’s attorney, counsel generally knows less about a case that the case manager, but will at least talk to you.  Sometimes you can even get them to try to negotiate, or continue the hearing



- 
talk to all the players (other parent, relatives, attorney for the child, CASA, case manager) more than in court, and more than once - find out their feelings toward your client, the child, permanency



-utilize those sources - ask questions, especially as relates to progress, reasonable efforts, 



-talk to those who know parent/child outside court, just as you might for a divorce/custody case



-talk to your client outside court - do your best to get them to come to your office

3.
Some family trees are Wisterias, but they’re still kin
RELATIVES (and friends)
A) 
General background and assistance.



Identify everyone who can help.  Extend the concept of relatives to “Psuedo” relatives (your client’s Aunt Lynn, who is really not a relative, but her godmother).   Have they been contacted by the Department, have names been provided to the Department, have background checks been done?  Can they testify even if they don’t want custody?  Do they know other relatives that can?  Can they provide housing, transportation?  If these resources have not been used, then reasonable efforts may not have been made.




-Internal regulations prevent the Department from placing with non-relatives unless they are foster parents.  The COURT has no such limitation



B)
Placement.



Alternatives to TPR include adoption, permanent custody (either in juvenile or superior court).  So long as it is not an attempt to thwart TPR (by placing with a relative who will give the child back), the parent can voluntarily surrender custody or parental rights.  This can result in continued contact between parent and child or siblings, which is a viable option to many parents.



C)
Post-termination placement.  If TPR seems inevitable, then the Department doesn’t automatically get custody.  Relatives are a first choice.




- 
Siblings are specifically “relatives.”  Can the parent of a sibling who is not the parent of the child is question seek placement?

2.
It’s all relative


RELATIVITY


A)
Bad acts, or failure to act is not the same thing as deprivation




- having a criminal history




- using alcohol or drugs (come on, who wouldn’t have an issue here) 




- having a history of physical, sexual, mental abuse




- having utilities shut off, or not having utilities




- ignorance of a child’s medical or educational needs



B)
Failure to address the issue can be deprivation

1.
DFACS IS NOT OMNIPOTENT, OMNISCIENT, OR INFALLIBLE!!!
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