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I. Pre-Deprivation Adjudication

a. Appointment  
i. Time of Appointment

b. Alternatives  –  Permanent Guardianship, pursuant to O.C.G.A. § 15-11-30.1
  Power of Attorney
c. Time Limits    
i. Waiver

d. Jurisdiction

e. Probable Cause

i. Evidence Rules

1. Rules of Evidence DO apply! Except Hearsay is allowed,
but Double-Hearsay is NOT.  
2. Origin of this rule USCR 26.2 
3. Other objections that can be made: 
a. Relevancy 24-2-1, Cumulative, Speculation, Improper Opinion 24-9-67.1, etc.
ii. Deny – Deprivation must be PRESENT. 
iii. Admit – Limit to provable facts. 
iv. No Contest

v. Waive PC

vi. Findings that must be made at each hearing:

1. Best Interest of the Child

2. Contrary to the Welfare of the Child to return Home.

3. Reasonable Efforts 15-11-58
a. Reasonable Efforts Finding

b. Consequences

c. Why make one?

f. JJ Ledbetter

g. Discovery

i. Decision to File Discovery

ii. Filing Discovery

1. Rule 7.1 Et al.

2. Civil Practice Act

iii. OCGA 17-6-2
iv. HIPPA

h. Pre-trial Conferences

i. Pre-trial Motions
i. Limine

ii. Exclude

j. Relatives/Placement 

II. Initial Deprivation Adjudication

Deprivation Adjudication, Non-Reunification, and TPR
Deprivation Adjudication 

1. Jurisdiction

a. Juvenile court is not authorized to hear disguised custody cases

i. Deprivation proceeding brought by non-custodial parent

(1) In the Interest of BCP, 229 GaApp 111, 493 SE 2d 258 (1997)

(2) Compare In re SRM, 283 GaApp 463, 641 SE 2d 666 (2007)

2. Petition

a. O.C.G.A. § 15-11-38.1

i. The petition shall be verified and may be on information and belief.
ii. It shall set forth plainly:

(1) The facts which bring the child within the jurisdiction of the court, with a statement that it is in the best interest of the child and the public that the proceeding be brought and, if delinquency or unruly conduct is alleged, that the child is in need of supervision, treatment, or rehabilitation, as the case may be; 
(2) The name, age, and residence address, if any, of the child on whose behalf the petition is brought; 
(3) The names and residence addresses, if known to petitioner, of the parents, guardian, or custodian of the child and of the child's spouse, if any; or, if neither the child's parents, nor the child's guardian, nor the child's custodian resides or can be found within the state or if their respective places of residence address are unknown, the name of any known adult relative residing within the county or, if there is none, the known adult relative residing nearest to the location of the court; and 
(4) If the child is in custody and, if so, the place of his or her detention and the time the child was taken into custody.

b. Must be made and presented to the court within five days of the detention hearing if the child is taken into custody.  (O.C.G.A. § 15-11-49(e))  (Sanchez v. Walker County Dept. of Family &c. Svcs., 237 Ga. 406, 407, 229 S.E.2d 66 (1976))

c. A copy of the petition shall accompany the summons, unless service is by publication.  (O.C.G.A. § 15-11-39)

d. If the party is represented by an attorney, service shall be made upon the attorney.  (O.C.G.A. § 9-11-5) (In Interest of W.R.S., 213 Ga.App. 616, 445 S.E.2d 367 (Ga.App. 1994))
e. Stipulation
i. Parents are bound by the stipulations made by their attorneys.
ii. Strike through and modify petition where appropriate and have all parties initial all changes.
iii. Parents typically cannot appeal orders where allegations were stipulated to.
3. Adjudication Hearing

a. Hearing shall be held within 10 days of the filing of the petition.  (O.C.G.A. § 15-11-39(a))  (In the Interest of L. A. E., 214 Ga. App. 268 (447 S.E. 2d 627) (1994))

i. Should you waive the time limit

(1) Investigate case

(2) Subpoena witnesses

(3) Request discovery

(4) JJ v. Ledbetter

(5) Have client work case plan

(6) Advocate for protective order as an alternative to placement outside home

ii. File motion to dismiss

b. Continuance

i. Shall be by written order and must specify reasons for continuance. (Uniform Juvenile Court Rule 11.3)

ii. Due diligence (O.C.G.A. § 9-10-166)

iii. Absence of witness (O.C.G.A. § 9-10-160)

(1) The witness was absent;

(2) The witness had been subpoenaed;

(3) The witness does not reside outside of the state;

(4) The witness testimony is material;

(5) The witness is not absent by permission, directly or indirectly, of the applicant;

(6) The applicant expects he will be able to procure the testimony of the witness at the next term of the Court;

(7) The application is not made for the purpose of delay but to enable the party to procure the testimony of the absent witness; and

(8) The facts expected to be proved by the absent witness.

c. Discovery

i. When possible, file discovery motion at the time of the probable cause hearing with rule nisi and immediately set hearing date

ii. Have client sign JJ v Ledbetter request and give to case worker at P.C. hearing

iii. File Ledbetter motion

iv. Waive time limit and set date 30-60 days out

v. Have client work case plan

d. Grounds for Deprivation

i. O.C.G.A. § 15-11-2(8)

"Deprived child" means a child who:

(A) 
Is without proper parental care or control, subsistence, education as required by law, or other care or control necessary for the child's physical, mental, or emotional health or morals; 

(B) 
Has been placed for care or adoption in violation of law; 

(C) 
Has been abandoned by his or her parents or other legal custodian; or 

(D) 
Is without a parent, guardian, or custodian.

ii. No child who in good faith is being treated solely by spiritual means through prayer in accordance with the tenets and practices of a recognized church or religious denomination by a duly accredited practitioner thereof shall, for that reason alone, be considered to be a "deprived child."
e. Burden of Proof is upon the State by “Clear and Convincing Evidence”

i. The State must prove CURRENT deprivation exists (at the time of the filing of the petition)

(1) Exception – Cocaine Use

ii. Can the State call the parent(s) subjection to the deprivation proceeding as a witness?

(1) O.C.G.A. § 15-11-7(a) A party is entitled to the opportunity to introduce evidence and otherwise be heard in his or her own behalf and to cross-examine adverse witnesses.
f. Rules of Evidence – “YES THEY DO APPLY!”

i. Hearsay

(1) Hearsay evidence defined; when admitted (O.C.G.A. § 24-3-1)

a. Hearsay evidence is that which does not derive its value solely from the credit of the witness but rests mainly on the veracity and competency of other persons.

b. Hearsay evidence is admitted only in specified cases from necessity.

(2) Child Hearsay (O.C.G.A. § 24-3-16)

a. Testimony as to child's description of sexual contact or physical abuse. A statement made by a child under the age of 14 years describing any act of sexual contact or physical abuse performed with or on the child by another or performed with or on another in the presence of the child is admissible in evidence by the testimony of the person or persons to whom made if the child is available to testify in the proceedings and the court finds that the circumstances of the statement provide sufficient indicia of reliability.  In the Interest of B.W., 268 Ga. App. 862
(3) In the Interest of AA, 252 Ga. App. 167, 168 (2001)
a. The state's principal witness was a caseworker assigned to the case one week prior to the hearing. The prior caseworker, who had been assigned to the case for 22 months, had recently been terminated. The state did not call the terminated caseworker to testify, but, instead relied on a summary of the prior caseworker's files. Introduction of this testimony was error because the summary was hearsay. The current caseworker testified that she had only one home visit with the parents, and that occurred on the Monday prior to the hearing. On her one visit with the family, the house was clean, the power was on, there was enough living space for the family, including places to sleep. In the most recent six months, the parents had complied with everything required, except for some of their support payments. Absent the inadmissible summary, there was simply not sufficient clear and convincing evidence upon which to base a termination

ii. Business Records (O.C.G.A. § 24-3-14)

(1) Records made in regular course of business admissible; effect of circumstances of making; construction of Code section (a) As used in this Code section, the term "business" shall include every kind of business, profession, occupation, calling, or operation of institutions, whether carried on for profit or not. (b) Any writing or record, whether in the form of an entry in a book or otherwise, made as a memorandum or record of any act, transaction, occurrence, or event shall be admissible in evidence in proof of the act, transaction, occurrence, or event, if the trial judge shall find that it was made in the regular course of any business and that it was the regular course of such business to make the memorandum or record at the time of the act, transaction, occurrence, or event or within a reasonable time thereafter. (c) All other circumstances of the making of the writing or record, including lack of personal knowledge by the entrant or maker, may be shown to affect its weight; but they shall not affect its admissibility. (d) This Code section shall be liberally interpreted and applied.

a. Safety Plan

b. Drug Tests

c. Case Plans

iii. Best Evidence (O.C.G.A. § 24-5-4)
(1) Best evidence of writing to be produced or accounted for (a) the best evidence which exists of a writing sought to be proved shall be produced, unless its absence shall be satisfactorily accounted for. (b) Written evidence of a writing is considered of higher proof than oral evidence. In all cases where the parties have reduced their contract, agreement, or stipulation to writing and have assented thereto, such writing is the best evidence of the same.

a. Safety Plan

b. Case Plans

c. Self Authenticating

d. Criminal Convictions

(2) Authenticated copies of judicial records and probated wills as primary evidence; other copies secondary evidence 
Copies of records of judicial proceedings and wills admitted to probate shall be admitted as primary evidence, when properly authenticated. In all other cases a copy shall be secondary evidence.  (O.C.G.A. § 24-5-31)
4. Adjudication Order

a. Always review order when presented

b. Object to order where inconsistent with evidence presented

c. Order is valid for 12 months

i. If child is still in custody and motion to extend custody is not filed prior to expiration of order, the custody order terminates by operation of law

d. Appeals

i. Juvenile court orders are not automatically stayed upon the filing of a notice of appeal.

ii. Court maintains jurisdiction over current order

5. Motion to Extend

a. Must be filed prior to the expiration of the of the original deprivation order

b. Valid for 12 months

c. Adjudication proceeding

d. If motion to extend is not timely filed, advise client to file Habeas Corpus petition in Superior Court as the child is illegally detained

Non-reunification

1. Adjudication proceeding

a. Court must determine by clear and convincing evidence whether reasonable efforts to reunify the child with his/her family will be detrimental to the child and that reunification services, therefore, should not be provided or should be terminated.

2. O.C.G.A. § 15-11-58(h)

a. When reviewing the determination by the Division of Family and Children Services of the Department of Human Services that a reunification plan is not appropriate, the court shall determine by clear and convincing evidence whether reasonable efforts to reunify a child with his or her family will be detrimental to the child and that reunification services, therefore, should not be provided or should be terminated. There shall be a presumption that reunification services should not be provided if the court finds by clear and convincing evidence that: 
(1) 
The parent has unjustifiably failed to comply with a previously ordered plan designed to reunite the family;

(2) 
A child has been removed from the home on at least two previous occasions and reunification services were made available on those occasions;

(3) 
Any of the grounds for terminating parental rights exist, as set forth in subsection (b) of Code Section 15-11-94; or

(4) 
Any of the circumstances set out in paragraph (4) of subsection (a) of this Code section exist, making it unnecessary to provide reasonable efforts to reunify.
3. DFCS not obligated to provide services

4. Juvenile court can enter custody order until child attains age of 18

5. Case worker must inform court of when DFCS plans to file TPR petition

Termination of Parental Rights

Termination of Parental Rights
	Grounds
	Elements
	Sufficiency of Proof/Rebuttal
	Applicable Law/Case

	1.  Parental Misconduct or Inability
	Current deprivation

(threshold element)
	The termination hearing should properly focus upon events or facts which have transpired subsequent to the initial deprivation order.  When it appears that the parents have done little to alleviate the causes of deprivation, the juvenile court may rely upon past orders finding deprivation to conclude that the state has satisfactorily established the first element of current deprivation.

Credible rebuttal evidence of a cessation of harmful conduct or of a present ability to care for the child can defeat an action to terminate parental rights
	In the Interest of RCM

284 GaApp 791, 798

645 SE2d 363 (2007)

In Interest of TRL

162 GaApp 659

292 SE2d 518 (1982)

In the Interest of DCNK

232 GaApp 85

501 SE2d 268 (1998)

In re JEE

235 GaApp 247

509 SE2d 147 (1998)

	(Clear and convincing)

In re D.N.B., (2002)
258 GaApp 481

574 SE2d 574
	A finding that the deprivation is as a result of a lack of proper parental care or control
	Whether the parent has, for a period of one year or more prior to the filing of the petition to terminate, failed to develop and maintain a parental bond with the child in a meaningful, supportive manner, failed to provide care and support as required by a law or judicial decree, or failed to comply with a court-ordered plan designed to reunite the child with the parent.
	In the Interest of AMR
230 GaApp 133

495 SE2d 615 (1998)

	
	A likelihood that the deprivation will continue
	Progress of parent sufficient to defeat a termination action

Willful and wanton failure to comply with a support order

Mother’s recent conduct could not be “characterized as ‘mere positive promises which are contrary to negative past.’”
	Leyva v. Brooks

145 GaApp 619

244 SE2d 119 (1978)

In the Interest of MHF
201 GaApp 56

410 SE2d 167 (1991)

In re TB
249 GaApp 283

548 SE2d 45 (2001)

	
	A finding that serious harm will or will probably result to the child if relief is not granted.
	There must be evidence on the record to support a finding of potential or actual serious physical, mental, emotional or moral harm to the children.

It is settled that the trauma of separation of the child from his foster parents or other temporary custodian is not a proper justification for termination of parental rights.  The State, acting through its child caring agencies and courts, may not initially use its power to remove a child from its parents only later to claim that the pain of reunification justifies continued or permanent separation from the parents.
	In the Interest of JM
251 GaApp 380

554 SE2d 533 (2001)

Smith v Organization of Foster Families for Equality and Reform

431 U.S. 816

97 S.Ct. 2094

53 L.Ed.2d 14 (1977)

Leyva v Brooks (above)

Impermissible exercise of bootstrapping.

	
	
	
	

	2.  Best interest of the child
	
	Must necessarily encompass a broad consideration of the child’s “physical, mental, emotional, and moral condition…, including the need for a secure and stable home.”
	O.C.G.A. 15-11-94(b)

	
	
	
	

	Judicial Notice
	
	The court may not take judicial notice of any previous orders it issued in connection with a prior petition alleging that the child is deprived.

Must object to reserve error for appeal.
However, the court may take judicial notice of previous deprivation orders constituting part of the same legal proceeding.

Caveat: TPR is separate and distinct proceeding
	In re SCMH
238 GaApp 159

517 SE2d 598 (1999)

	
	
	
	


III. Post Deprivation Adjudication

a. Disposition

i. Time for Hearing

ii. Relatives/Placement 

iii. Case Plan

1. 15-11-58(c)(3)

iv. Working Case Plan

v. Services

b. Review Hearings
i. Judicial Notice of Orders 

ii. Objecting to relying on Review Hearing Order to make decision in Adjudication

c. Non-Reunification

i. 15-11-58(h)

ii. (h) When reviewing the determination by the Division of Family and Children Services of the Department of Human Services that a reunification plan is not appropriate, the court shall determine by clear and convincing evidence whether reasonable efforts to reunify a child with his or her family will be detrimental to the child and that reunification services, therefore, should not be provided or should be terminated. There shall be a presumption that reunification services should not be provided if the court finds by clear and convincing evidence that: (1) The parent has unjustifiably failed to comply with a previously ordered plan designed to reunite the family; (2) A child has been removed from the home on at least two previous occasions and reunification services were made available on those occasions; (3) Any of the grounds for terminating parental rights exist, as set forth in subsection (b) of Code Section 15-11-94; or
(4) Any of the circumstances set out in paragraph (4) of subsection (a) of this Code section exist, making it unnecessary to provide reasonable efforts to reunify.

d. Termination

i. 15-11-94

1. Present Deprivation,

2. Likely to Continue,

3. Harm

4. And Best Interest 

