The United States Supreme Court Decides It Could Hear Child Protection Officials’ Claims That In-School Interrogation of 9-Year-Old Girl Did Not Violate The Fourth Amendment Prohibition on Unreasonable Seizure, But Declines to Decide Case Because Girl’s Interests Are Now “Moot.”


On May 26, 2011, the Supreme Court held that it had the authority to hear the appeal of Bob Camreta, a child abuse investigator from Bend, Oregon, who had pulled 9-year-old S.G. from her public school classroom in 2003 in order to question her at length about possible child abuse, even though Camreta and Alford, the sheriff who came to interrogate S.G. along with Alford, had won their prior appeal on qualified immunity grounds.   
The Ninth Circuit Court of Appeals had found these officers enjoyed qualified immunity only because the law had not been clearly established at the time of their actions involving S.G.  However, the Ninth Circuit also issued an opinion that Camreta and Alford’s conduct violated the Fourth Amendment to the United States Constitution.   Because of the immunity ruling, the officers won the case that S.G. had brought against them seeking money damages, but they sought to appeal to the Supreme Court despite their victory because they were dissatisfied with Court of Appeals’ decision that they had violated the constitution.  Camreta argued strongly that he needed the Supreme Court to review the Ninth Circuit’s decision because otherwise he would operate under a cloud and a threat of punitive damages if he continued to question children in schools as he had done in S.G.’s case.

In an unusual line-up (Kagan writing for the majority that includes Justices Scalia, Roberts, Alito and Ginsberg), the Supreme Court has now charted new ground allowing an appeal from a qualified immunity ruling in order to permit the constitutional questions to be aired.  Bob Camreta, it decides, has a sufficient stake in knowing whether his actions are constitutional because he continues to be employed as a child protection investigator.  

Even though the Court held that it had the power to hear Camreta’s appeal, it declined to do so because of the application of another jurisprudential doctrine:  mootness.   S.G. no longer had a stake in the outcome of the case because she was nearly 18 years old by the time of the Supreme Court appeal and had moved to another state, and would therefore never again be subject to a child abuse investigation, so the Court found that the case was moot.  

Nonetheless, the Supreme Court held that is was unfair to bind Camreta to the Ninth Circuit’s ruling that he tried to have reviewed, and so it directed the Ninth Circuit to vacate its opinion insofar as it held his conduct was unconstitutional.   These results—the decision to hold the case moot and to vacate the 9th Circuit’s decision on the ground that S.G. had no stake in the outcome—were supported by Justices Sotomayor and Breyer, who filed a separate concurrence but would not join in the opinion as to the jurisdiction of the court to hear the case in the first instance (but for the mootness of the plaintiff).  
A dissent by Justice Kennedy, joined by Justice Thomas, takes issue with the Court’s authority to have heard the case and would have left the Ninth Circuit decision intact.  At argument, Justice Kagan most pointedly raised questions as to why the Court could hear the appeal given that the judgment was in Camreta and Alford’s favor.

This opinion thus sets a new precedent as to the ability to appeal some decisions on qualified immunity, but it is unclear how broadly such appeals will be allowed.  It also may change the rules on standing to bring appeals, given the holding that Camreta’s interest in doing his job in a certain way in the future gives him a sufficient stake in the appeal to meet the threshold test for a “stake” in the case.

As for the main issues that caused the Family Defense Center to step into the fray and organize the 18 friend of the court briefs that were filed in support of S.G. and her mother, the Court’s decision represents a substantial victory, though it is a purely defensive victory, as nothing on the merits of the constitutional issues before the Court is determined in the Court’s opinion.  At oral argument, it appeared the justices were sympathetic to the state’s arguments that the Fourth Amendment does not require a warrant in order to question children.  Therefore, a ruling that leaves open the question of whether such interrogations are lawful represents a very substantial civil rights victory, even if the ultimate outcome of a future case before the Supreme Court raising similar issues cannot be forecast. 

Moreover,  as the briefing on the case unfolded,  it appeared that even the states and professional groups that wanted relaxed constitutional requirements to interrogate children at schools believed that there were serious problems in the way S.G. had been interrogated.  Additionally, reform of policies and practices in many states has led to improvements that would make a future interrogation of a child in the manner conducted here less likely.   


Though it is impossible to tell what impact the Family Defense Center’s work in mounting a massive effort to educate the Supreme Court about the child protection system may have had in the decision not to reach the merits of the case, the briefing may have given the Court pause in making any pronouncements that would have weakened the Fourth Amendment as applied to child protection investigations.  While the issues of the Court’s authority to hear the case were front and center in the opinion, the complicated impact of any ruling on the merits on future cases—with states clamoring for broader powers and child and family advocacy groups cautioning that these investigations have a very substantial potential to harm children and violate family rights—may have led the Court to decide the case as it did in part because it realized that the interrogation of S.G. in 2003 would not make the best vehicle for deciding a hugely important question of constitutional law for children and families.  

States now face a challenge:  should they continue to allow child protection/law enforcement interviews with children in public schools or should these be discontinued?   Fortunately, we already know that the Oregon School Board Association has decided to keep intact the policies it enacted after the Ninth Circuit ruling.  In addition, the Ninth Circuit did hold that the interviews were unconstitutional and there is no reason to believe the Ninth Circuit’s views have changed, and best practices are now clearer with regard to only questioning children at Child Advocacy Centers or with parental consent.  These developments give hope to the child and family advocates who worked so hard to preserve the constitutional rights of children and families through their advocacy in the Camreta v. Greene case that child protection systems will use the Supreme Court’s decision as the occasion to review their current policies to ensure they protect children from the type of traumatic interview that S.G experienced, thereby making their child protection policies more defensible the next time the issue comes before the Court
