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Adoption Process Can Render Kids Parentless
        
Forum Column

By Miriam Aroni Krinsky

        Until she was 7, Jackie lived happily with her mother and grandparents. Grandma took care of her. Jackie didn't fully understand why her mother was not more involved, but the child knew it was related to her mother's physical and mental disabilities.
        When Grandma died and Grandpa sank into alcoholism, Jackie moved in with her aunt. Her mother was sent to a facility where, it was hoped, she would respond to rehabilitation. She did not.
        When Jackie was 9, her aunt's personal circumstances changed: "She said she loved me, and I was not in any trouble, but she could no longer take care of me, her own three kids and a marriage that was falling apart." From that day forward, Jackie went to live in a series of foster homes.
        Several years later, Jackie was looking through some old papers and found that her mother's legal rights to her had been terminated - without Jackie knowing about it. Jackie was appalled: "Suddenly, I realized that I had no legal mother, that I belonged to nobody."
        - from "Foster Care: Voices from the Inside," The Pew Commission on Children in Foster Care
        
        Across the nation, the parental rights of 129,000 foster children have been terminated by our courts. Too many children find themselves, like Jackie, legally "orphaned" and adrift in a system that committed to provide them with permanence and stability.
        Each year, 50,000 of these youth will be adopted into new, loving families. Another 19,000 children, however, will leave the foster care system at 18 without any permanent family or support network.
        Our law compounds the sense of isolation felt by many foster youth by legally severing ties with their birth families in anticipation of adoption, without any guarantee of their joining new families and with no ability to reinstate parental rights if the adoption never materializes.
        A California appellate court expressed the problem succinctly. "The only reason a juvenile court terminates parental rights is to free the child for adoption. If the child is not adoptable, termination merely renders the child a legal orphan." In re J.I., 108 Cal.App.4th 903 (2003).
        For children who cannot be reunited with their parents, adoption is the preferred plan, but in order to free a child for adoption, the court must terminate parental rights based on a finding that the child is adoptable.
        The law requires the court to look at the child's general characteristics in deciding whether the child is "adoptable" and likely to find an adoptive home; an identified, prospective adoptive family is not required.
        Often, however, the finding of adoptability and the ensuing termination of parental rights are based on the existence of a specific prospective adoptive parent. But pre-adoptive placements can and do fail. If no other adoptive family is identified, there is no ready vehicle to revisit and re-establish the child's parental ties.
        Children older than 5, youth with special physical, educational or emotional needs, and children who have brothers or sisters face especially dim prospects of finding another adoptive home.
        Recognizing this quandary, one court observed, "(T)he state has a substantial continuing interest in the welfare of a child, especially a child whom the state has mistakenly - it turns out - rendered parentless." In re Elise K., 22 Cal.3d 138 (1982) (concurring opinion of Bird, C.J.).
        Unfortunately, existing state law provides no remedy for children who are left orphaned by the state, unless someone immediately appeals the termination order. Even then, appellate courts are reluctant to consider evidence that a child's adoptive placement has failed as a basis for reversing the order. Moreover, the need to revisit a child's legal-orphan status frequently arises long after the time to appeal has passed.
        In one case, the mentally ill mother and unemployed father of a California boy agreed to termination of their parental rights because the social worker told them the prospective adoptive parents would provide their son with a loving and stable home.
        It was eventually revealed that the prospective adoptive parents were on the verge of financial and marital collapse and that the man's former wife and children accused him of being a physically and sexually abusive alcoholic.
        The boy's birth parents filed a motion to vacate the prior order terminating parental rights, a request supported by the child's attorney. The Court of Appeal, however, concluded that the juvenile court lacked jurisdiction to grant relief in light of the passage of time, despite the fact that the existence of a prospective adoptive home - the critical linchpin underlying the birth parents' decision to acquiesce in the termination of their parental rights - "proved to be a mirage and a hoax."
        The appellate court candidly articulated both its dissatisfaction with this unsatisfactory result and the need for a new legislative approach to these cases.
        "To avoid such an unhappy consequence," the court stated, "legislation may be advisable authorizing judicial intervention under very limited circumstances following the termination of parental rights and prior to the completion of adoption." In re Jerred H., 121 Cal.App.4th 793 (2004).
        Foster children, not surprisingly, feel a strong connection to their biological families. One 18-year-old foster youth spoke for many when he said, "Even though my mama's rights were terminated, we're still family. And we're always gonna be family."
        As of July 30, 2002, 5,846 legally freed children in the state were not in an adoptive home. For a thousand of these freed youth, adoption was no longer even the goal of their case plan.
        Children in this "long-term foster care" category pay a heavy emotional toll, often feeling that they are not good enough for their own family or any other family to want them. Their self-image changes, and prospects for building supportive relationships pale.
        Life in foster-care drift is not easy. Often, it means having to change schools and living situations many times. Adjustments like this make it difficult to form attachments to caregivers and teachers or to maintain friendships with other youth.
        So how can we change this unacceptable status quo?
        Any proposed solution to the legal-orphan problem must balance the need to preserve the finality of orders terminating parental rights against the painful and destructive legal limbo that can result for these youth.
        One approach is changing state law and allowing children to petition to reinstate parental rights in limited and exceptional cases in which the child had been legally freed for a specified time and in which changed circumstances arise, calling into question the court's earlier determination regarding the child's adoptability.
        In order to reinstate parental rights, the juvenile court would be required to find that the child is no longer likely to be adopted and that reinstatement of parental rights would be in the child's best interest.
        The intent of current law is worthy: to prevent a parent from attacking the termination order and delaying the child's right to finality and a permanent adoptive home. That purpose is not served, however, by prohibiting reinstatement of parental rights for children who will never be adopted.
        Children who will not receive the benefit of adoption should not have to suffer the permanent loss of their legal relationships to their parents, siblings and other relatives, along with their rights to parental support and to inherit from family members.
        Nor should they have to bear the stigma of being labeled a legal orphan. Creating a permanent class of legally orphaned children is contrary to the state's public policy and its mandate to act in abused and neglected children's best interest.
        Jackie is now a college graduate, but the legacy of her foster-care experience lingers: "No matter what I do, ... there is always the thought that something will go wrong. Anyone could choose to leave: foster parents, friends, boyfriends. I'm aware that no one is obligated to be there for me." Her distress is compounded because, as she puts it, she "belongs to no one."
        Even as a young adult, Jackie continues to suffer from and is embittered by our foster-care system's imprint on her formative years: "The system made me a legal orphan. That's the legacy they left me."
        As a community, we need to recognize the inadequacy of current law. We need to work together to craft a new legislative approach and thereby create an acceptable and more positive "legacy" for future generations of foster youth like Jackie.
        
Miriam Aroni Krinsky is executive director of the nonprofit Children's Law Center of Los Angeles, which represents abused and neglected children in the Los Angeles dependency court system. 
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