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In recent years, child welfare professionals have turned more and more to practices that attempt to engage families outside of the courtroom.  Spurred in part by the drastic number of youth in the foster care system in the middle of the last decade, and new outcomes research showing that children allowed to remain at home with their parents, EVEN IF PARENTS PROVIDE “MARGINAL CARE”, have better life outcomes than children placed in foster care
 local departments of social services throughout the country have turned to family engagement meetings, informal placement with relatives and other extrajudicial approaches to allegations of abuse and neglect.  While such approaches can benefit parents involved in the child welfare system, they also highlight the inadequacy and relative ineffectiveness of waiting to provide counsel for these primarily indigent parents until they face a removal petition.

The relatively recent national emphasis on alternatives to court removals may well have grown out of the perceived failures of the present system to help children and families
.  According to the US Administration for Children and Families, the average number of children in foster care each year between 2002 and 2006 was over 500,000.
  Even more disturbing, many of these youth spent years waiting to be adopted after their legal ties to their parents were severed.
  Far too many aged out of care,
 suffering poor outcomes in employment, health, housing, education and other areas.  For example, these youth earn 50% less on average than their peers and are four and a half times less likely to have a college degree.


Most likely in response to these sobering statistics, more and more child welfare agencies across the country are attempting to find alternatives to foster care for children deemed to be at risk of abuse or neglect.  Many of these alternatives are explored through the use of family engagement meetings before any petition is filed in court.  Virginia for example, reduced its foster care population by 27 per cent between April 2006 and April 2011
.  The Virginia Department of Social Services attributes this largely to what they called their Child Welfare Transformation, a shift to a practice model that relies heavily on working with families BEFORE children are removed through the use of family partnership meetings and other pre-petition processes.
  But the reductions in foster care do not necessarily mean that 27 per cent more children are remaining with their birth parents.  While specific data is not yet available, anecdotal data indicate that much of the reductions occurred because youth were placed “voluntarily” by parents in informal kinship arrangements.   Parents often make or affirm decisions to place their children in the care of relatives at family engagement meetings.


While there is nothing in the family engagement model to prevent a parent from being represented by an attorney at a family partnership or other type of pre-petition meeting, extremely few parents involved in the child welfare system have the financial means to employ counsel to accompany them to these meetings
.  And while almost every state guarantees an indigent parent the right to counsel before a court can terminate his or her parental rights, and many appoint counsel for indigent parents as soon as the initial petition alleging abuse or neglect has been filed,
 none have a mechanism for evaluating indigence and appointing counsel before a petition is filed in court.  Thus, the vast majority of parents are left to navigate the often dangerous, though well-intentioned, family engagement meetings on their own.  This is particularly treacherous because parents are often encouraged to share information and cooperate with child protective service workers because they believe it is the only way for them to keep their children.  In some jurisdictions, like Vermont, parents often agree to a minor guardianship of their children by relatives as an alternative to a state child protection petition, believing that it is a safer way to keep their children.  They often do not understand the long term legal consequences of such “voluntary” actions.

While the wide spread use of pre-petition meetings highlights the need to find a way to provide counsel for indigent parents before a petition is filed, it by no means created this need.  For decades, parents have had to face child protective services investigations and their consequences on their own.  Many states expressly direct child protective services workers to interview parents and other family members during the course of investigating a complaint of child abuse or neglect.
   Child welfare workers are free to use the information obtained from a parent during the investigation of a complaint or a family engagement meeting in any way they deem necessary, including during a subsequent court hearing to remove a child from that parent’s care.  Furthermore, both family engagement meetings and interviews with parents conducted as part of an investigation can lead to the creation of “safety plans”, which parents are expected to sign without the benefit of counsel.  Parents may face court petitions solely because they failed to comply with the terms of a safety plan.


Providing parents with realistic access to counsel BEFORE the filing of court petitions alleging abuse or neglect can go a long way toward protecting the rights of parents and preventing unnecessary foster care and other out-of-home placements.  A number of innovative programs in different states are focusing resources on representing parents at the critical, pre-petition stages.  By providing advice and counsel, the attorneys in these programs can help parents advocate for the services they need to keep their children safely in their homes; inform parents about their rights and options regarding voluntary placements with relatives; advise parents of the consequences of sharing information during CPS interviews and family engagement meetings; and advocate on behalf of parents against third parties who create unsafe environments, such as abusive domestic partners or unscrupulous landlords.

The following are presently providing pre-petition legal assistance to parents:  The Detroit Center for Family Advocacy (DCFA); Mark Briggs, a solo practitioner in El Paso, Texas;  Southwest Virginia Legal Aid Society (SVLAS); and the Vermont Parent Representation Center (VPRC).  Each takes a slightly different approach to this important work.  
 The three non-profits (DCFA, SVLAS, and VPRC) all receive referrals from the child welfare agencies of cases in which petitions for removal have not yet been filed.  However, each receives slightly different types of cases.  DCFA takes referrals only once a child protective services complaint has been substantiated at a particular level or category.  DCFA’s cases include those involving low to moderate risk, where child protective services must refer the family to DCFA or other prevention services, but usually closes its case immediately afterward.  However, DCFA also serves families with high or intensive risk, where child protective services must refer the family for mandatory services and open a case for monitoring.

    VPRC, on the other hand, takes only those cases that have been referred and opened for family services and cases involving minor guardianships where the state protection agency has an open case.  SVLAS, like VPRC, operates in a state that has a dual track system, one for investigations leading to formal findings and another for assessments in which services are provided but no finding is ever made.  But unlike VPRC, it accepts referrals of both cases that go through the investigation track and those that go through the assessment track.  All three programs provide holistic legal services to parents, representing parents at family engagement and other service planning meetings with child welfare as well as providing legal assistance in other cases that impact family stability and child safety, such as those involving landlord-tenant, probate and family law.
Solo practitioners desiring to do pre-petition work are challenged both by the limits placed upon them by parents’ limited financial resources and by the lack of a formal referral collaboration with child welfare agencies.  Targeted advertising and word – of - mouth can be excellent means of directing parents to solo practitioners engaged in pre-petition practice, as can community education about the importance of having legal counsel throughout the child protective services administrative process.

Regardless of how or when they become involved, attorneys who represent child welfare involved parents before removal petitions are filed have far greater opportunities to positively impact families by furnishing critical advice and assistance that can keep families together.  Because many of these programs are new, no formal evaluation of their effectiveness has been done.  Preliminary data, however, shows that having legal counsel pre-petition is an effective way of preventing unnecessary foster care placements.
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