March 8, 2005

The Honorable Mark Leno

State Capitol

P.O. Box 942849

Sacramento, CA 94249-0013

RE:  AB 519  -- Addressing the “Legal Orphans” Problem

“The only reason a juvenile court terminates parental rights is to free the child for adoption.  If the child is not adoptable, termination merely renders the child a legal orphan.”  (In re J.I. et al. (2003) 108 Cal.App.4th 903, 915.)

“[T]he state has a substantial continuing interest in the welfare of a child, especially a child whom the state has mistakenly - it turns out - rendered parentless.”  (In re Elise K. (1982) 22 Cal.3d 138, 150 (conc. opn. of Bird, C.J.).)

Dear Assembly Member Leno:


The Children’s Law Center of Los Angeles (“CLC”) is proud to co-sponsor AB 519, legislation that will craft a long overdue remedy for foster children unintentionally rendered “legal orphans” by the state.  

Legal orphans are children whose parents’ rights are terminated in anticipation of adoption, but who, due to an unexpected change of circumstances, never find a permanent adoptive family.  Currently, California law provides no relief for children left orphaned by the state -- juvenile courts have no authority to reinstate parental rights, no matter what the circumstances.  AB 519 will provide dependent children and the juvenile courts with a vehicle to restore legal family bonds when doing so is in a child’s best interest.   

CLC is a nonprofit organization that provides legal representation to over 20,000 abused or neglected youth in the Los Angeles County foster care system.  Our committed attorneys and staff represent over 80% of the abused and neglected children in the Los Angeles County foster care system.  

Adoption is the preferred permanent plan for dependent children when they cannot be reunified with their parents.  However, older children, children with special physical or emotional needs, and children who are part of a sibling group are often only likely to be adopted by a specific prospective adoptive parent.  For too many of these youth, after the court terminates parental rights, the adoptive placement fails and no other adoptive family is ever found.  These legally orphaned children frequently feel isolated and stigmatized.  As one former foster youth aptly observed, “I realized I had no legal mother, that I belonged to no one.”  (“Foster Care: Voices from the Inside,” The Pew Commission on Children in Foster Care.) 

As of July 2002, there were 5,846 legally freed children in California who were not placed in any adoptive home.  Of those children, close to 1,000 are in a permanent plan of long term foster care, meaning that a determination has been made that the child is no longer adoptable.  Some will find permanence through guardianship but the rest will remain in long term foster care until they emancipate.


Our state appellate court has candidly articulated both its dissatisfaction with this unsatisfactory result and the need for a new legislative approach to these cases: “to avoid such an unhappy consequence, legislation may be advisable authorizing judicial intervention under very limited circumstances following the termination of parental rights and prior to the completion of adoption.” In re Jerred H. (2004), 121 Cal.App. 4th 793, 799.

AB 519 will amend current law to authorize a child who has been legally freed for at least three years and who has not been adopted to petition the juvenile court to restore parental rights.  The court must find that the child is no longer likely to be adopted and that reinstatement of parental rights is in the child’s best interest before restoring parental rights.  Since this provision only applies to children who are not residing in a preadoptive placement and only the child may bring the petition, parents will be prevented from using this legal vehicle to interfere with a prospective adoption.

Children who never receive the benefit of adoption should not have to suffer the permanent loss of their legal ties to their parents, grandparents, siblings, and other relatives, nor should they have to bear the stigma of being labeled a “legal orphan.”  

AB 519 provides a sensible remedy for foster children who end up adrift in this legal limbo.

CLC thanks you for introducing this much-needed legislation.  Please feel free to call upon us if we may be of further help. 

Sincerely,

Miriam Aroni Krinsky



Leslie Starr Heimov

Executive Director




Director, Special Projects
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