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ADDRESSING THE “LEGAL ORPHANS” PROBLEM

“The only reason a juvenile court terminates parental rights is to free the child for adoption.  If the child is not adoptable, termination merely renders the child a legal orphan.”  (In re J.I. et al. (2003) 108 Cal.App.4th 903, 915.)

“If parental rights are terminated, children should go to a better situation, a permanent adoptive home, not a worse one (permanent foster care and no parent).”  (In re Jayson T. (2002) 97 Cal.App.4th 75, 88, disapp. on other grounds in In re Zeth S.  (2003) 31 Cal.4th 396, 413-414.)

“[T]he state has a substantial continuing interest in the welfare of a child, especially a child whom the state has mistakenly – it turns out – rendered parentless.”  (In re Elise K. (1982) 22 Cal.3d 138, 150 (conc. opn. of Bird, C.J.).)

A.
The Legal Orphan Problem

Legal orphans are dependent children who were freed for adoption but were never actually adopted.  Typically, in these cases, the juvenile court’s finding that the children were adoptable was based primarily on the availability of a specific prospective adoptive parent and, after the court terminated parental rights, the adoptive placement failed.
  Often, these children are older, have special physical or emotional needs, or are part of a designated ‘sibling group’, making them difficult to place for adoption.  

According to an October 2003 report by the California Department of Social Services, as of July 30, 2002, there were 5,846 legally-freed children in the state who were not yet placed in an adoptive home.  For 913 of these freed children, their case plan goal was no longer adoption: 838 of these youths were in long-term foster care and 75 were living with a guardian.  In addition, in just the twelve-month period between July 1, 2001 and June 30, 2002, 109 children were removed from their adoptive homes.  (Cal. Dept. of Social Services, Adoptions in California: Agency, Independent, and Intercountry Adoption Programs Annual Statistical Report for July 1, 2001 – June 30, 2002 (Oct. 2003) p. 16.) 

Currently, California law provides no remedy for children who are left orphaned by the state, absent a timely appeal of the termination order.  (Welf. & Inst. Code, 

§ 366.26, subd. (i); In re Jerred H. (2004) 121 Cal.App.4th 793.)  Even then, the California Supreme Court has held that postjudgment evidence is generally inadmissible in an appeal from termination of parental rights, except where all parties agree that the child is no longer adoptable and stipulate to reversal.  (In re Zeth S. (2003) 31 Cal.4th 396, 413-414.)
 

B. The Jerred H. Court’s Suggestion That Legislative Action is Advisable 

In the recent case of Jerred H., supra, 121 Cal.App.4th 793, the First District Court of Appeal invited the California Legislature to consider allowing juvenile courts limited discretion to reinstate parental rights where the child would otherwise be left a legal orphan.  In that case, 14-year-old Jerred filed a Welfare and Institutions Code
 section 388 petition to reinstate parental rights after Jerred’s adoption by his stepfather fell through.  Jerred still wanted a relationship with his stepfather, whom he asked the court to recognize as his presumed father.  The termination order had already become final, however, so no legal basis for relief was possible.  Both the juvenile and appellate courts lamented that the law did not allow them to grant Jerred’s wish.  Indeed, the court of appeal went out of its way to underscore the inadequate result compelled by the existing statutory scheme:     

We join the trial court and county counsel in observing the harshness of the result we reach.  Because the court has no jurisdiction, the shared desire of the minor and of [his former stepfather] must be frustrated despite the fact that the adoption that was anticipated at the time of the section 366.26 hearing is no longer likely, and regardless of whether granting the request would be in the minor’s best interest.  In all likelihood, Jerred will be left a ‘legal orphan,’ despite the recognized disfavor of such status.  [Citations.]  To avoid such an unhappy consequence, legislation may be advisable authorizing judicial intervention under very limited circumstances following the termination of parental rights and prior to the completion of adoption.  (Id. at p. 799, italics added.) 


The problem lies in subdivision (i) of section 366.26, which states: “Any order of the court permanently terminating parental rights under this section shall be conclusive and binding upon the child, upon the parent or parents and upon all other persons who have been served with citation by publication or otherwise as provided in this chapter.  After making the order, the court shall have no power to set aside, change, or modify it, but nothing in this section shall be construed to limit the right to appeal the order.”  

Other cases similarly reflect the harshness of this subdivision, which bars courts from ever reconsidering whether severing parental rights is still in a child’s best interest if the time to appeal has passed, even when a dramatic and unexpected change of circumstances arises.  In In re David H. (1995) 33 Cal.App.4th 368, a mentally ill mother and unemployed father acquiesced in the termination of their parental rights based on the social worker’s misrepresentations that the prospective adoptive parents would provide David with a loving and stable home.  It was later revealed that the couple was on the verge of financial and marital collapse and that the man’s former wife and children accused him of being a physically and sexually abusive alcoholic.  David’s parents filed a motion to vacate the termination order in the juvenile court, which David’s counsel supported.  The court of appeal initially considered ordering the juvenile court to hear the parents’ motion as a section 388 petition.  Ultimately, however, it concluded that under section 366.26, subdivision (i), the juvenile court lacked jurisdiction to hear the motion despite the fact that David’s “prospective adoptive home proved to be a mirage and a hoax.”  (Id. at p. 385.)  Similarly, in In re Ronald V. (1993) 13 Cal.App.4th 1803, the mother chose not to contest the termination of her parental rights because the plan at the time was for the mother’s friend to adopt Ronald and to allow the mother continuing contact with her son.  Before the adoption finalized, the friend died and Ronald was replaced.  The mother then filed a section 388 petition asking for visits with her son, among other things.  The juvenile court denied her motion and the court of appeal affirmed, citing to subdivision (i) (then subdivision (h)).

The children in three other published cases were spared legal orphanage by the higher courts when postjudgment events showed that they would not be adopted and the termination orders were reversed.  In re Jayson T. involved seven and 10-year-old brothers whose adoptive placement failed after parental rights were terminated.  There was evidence that one or both of the boys suffered from reactive attachment disorder and that they and their sister were a bonded sibling set.  Their biological mother was mentally ill but had made significant progress.  (Jayson T., supra, 97 Cal.App.4th 75.)  In In re Elise K., all parties agreed that thirteen-year-old Elise would not be adopted due to her age after her adoptive placement was terminated.  Elise still had a relationship with her biological mother, who had neglected Elise after she was stricken with a brain disease.  (Elise K., supra, 22 Cal.3d 138.)  Similarly, in In re J.I., the parties stipulated that 15-year-old J.I. was not adoptable after he was removed from his prospective adoptive home.  (J.I., supra, 108 Cal.App.4th 903.)  Had the termination orders in these cases not been timely appealed, these children too would have been left without any remedy.  Moreover, they would have been cut off from parents who, although neglectful, were not so horrible that the children would have been better off parentless.   

The intent of subdivision (i) was to prevent a parent from collaterally attacking the termination order, thereby delaying the child’s right to finality and a permanent adoptive home.  (See In re Zeth S., supra, 31 Cal.4th 396, 413; In re Heather B. (2002) 98 Cal.App.4th 11, 14; In re Meranda P. (1997) 56 Cal.App.4th 1143, 1161-1163; In re David H., supra, 33 Cal.App.4th 368, 385; In re Ronald V., supra, 13 Cal.App.4th 1803, 1806.)  However, the statute’s purpose is not served by prohibiting reinstatement of parental rights for children who will never get the benefit of being adopted into a new family and who – absent court action – will become legal orphans.  

C.
Proposed Solution: Allow Child to Petition to Reinstate Parental Rights In Circumscribed Situations Where the Child Would Otherwise Remain a Legal Orphan

Any legislative solution to the legal orphan problem must balance the need to preserve the finality of orders terminating parental rights against the legal limbo that results for these youth.  Legislation that would create a section 388-like procedure whereby a child could petition for reinstatement of parental rights in limited and clearly defined circumstances where the child would otherwise remain a legal orphan addresses both of these concerns.  Under this proposal, only the child would be allowed to bring the petition, and only in limited and exceptional cases where the child had been legally freed for a specified period of time, perhaps three years, unless all parties stipulated to a hearing on the petition sooner.  In order to reinstate parental rights, the juvenile court would be required to find that changed circumstances exist such that the child is no longer likely to be adopted and that reinstatement of parental rights would be in the child’s best interest.  The burden of proof would be on the child as the petitioner.

Children who never receive the benefit of adoption should not have to suffer the permanent loss of their legal relationships to their parents, siblings, and other relatives, including their rights to parental support and to inherit from family members.  Nor should they have to bear the stigma of being labeled a “legal orphan.”  Creating a permanent class of legally-orphaned children is contrary to California’s public policy and its mandate to act in abused and neglected children’s best interest.  (Welf. & Inst. Code, § 202, subd. (b), (d).)  Moreover, it serves to undermine public confidence in judicial determinations.  For these reasons, the Legislature should address this troubling problem.   
� In re Jayson T. contains a good discussion of the problem with adoptability findings for children who are only likely to be adopted by a specific prospective adoptive parent.  (Jayson T., supra, 97 Cal.App.4th 75, 84-88, disapp. on other grounds in In re Zeth S.  (2003) 31 Cal.4th 396, 413-414 [“If a child is doing well in an adoptive placement at the time of the .26 hearing, it is too easy to avoid confronting the child’s general adoptability” (italics in original)].)    





� In addition to the published cases mentioned herein, there are at least 11 unpublished opinions from 2001 to the August 2003 decision in Zeth S. reversing termination of parental rights because of postjudgment placement failures and concerns about adoptability.  (In re Priscilla T. (Nov. 7, 2001, B144127); In re Aleathea J. (Jan. 17, 2002, H023020, H023623); In re Sterling M. (Mar. 12, 2002, B150753); In re Michael Y. (Mar. 20, 2002, E030641); In re D.S. (Jun. 27, 2002, G029560); In re Christopher C. and Sabrina C. (Aug. 22, 2002, A096478); In re Genesis S. (Mar. 18, 2003, G030969); In re Ana B. (Mar. 27, 2003, B156348); In re Joshua P. and Jadan P. (Apr. 23, 2003, B161422); In re N.P. (Jul. 30, 2003, H025024); In re James S. (Jul. 31, 2003, D041720).)  Only two cases were found post-Zeth S., and both were stipulated reversals.  (In re T.R. (Dec. 11, 2003, C043305); In re Brittany W. (Jan. 22, 2004, D042733).)  Thus, even where the termination order is timely appealed, it appears that freed children whose adoptive placements fail and who are unlikely to find another adoptive family will now be denied any remedy unless the agency is willing to concede nonadoptability.   





� All statutory references are to the Welfare and Institutions Code.


� San Diego Attorney Christopher Blake proposed an alternative solution in a Los Angeles Daily Journal article on legal orphans.  Among other changes, he suggested making the termination order an interlocutory order that would not become final until an adoption decree was entered.  (Blake, Legal Orphans: Courts, Legislature Must Make Sure Children Don’t Get Lost in System, Los Angeles Daily Journal (Aug. 30, 2002).)     
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