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Too often we see briefs where the “Questions/Issues Presented” are boring and the answers to the questions are unclear.  That section is an opportunity for advocacy.  The phrasing of the issues should strongly suggest the answers you want. 
(Note:  As appellee, you are not bound by the issues used by the appellant.  Feel free to frame the issues as you see them.)

Issue (Boring)
Whether the department failed to make reasonable efforts to reunify Father and Child.

or

Did the department fail to make reasonable efforts to reunify Father and Child?

These are not good “Issues” because they don’t call for any particular answer.  They just tell the panel that “reasonable efforts” is addressed in the brief.  But that’s already clear in the Argument headers in the table of contents, so issues phrased like these add nothing.
Issue (Better) 

Whether the department failed to make reasonable efforts to reunify Father with his son where it failed to schedule visitation between them, failed to provide Father with parenting classes, and failed to inform him of his son’s special mental health needs.
This is much better, because it calls for the answer the appellant-father wants.  Adding additional facts to the Issue makes it much more persuasive.

Another technique – and one we think is usually the most compelling – is Bryan Garner’s “deep issue” method.  He suggests a (usually) three-sentence, 50-75 word approach: 
Issue (Best?)

The department is required, under §§ 1 and 29C of G.L. c. 119, to make reasonable efforts to reunify parents and children and to provide timely services to this end.  Here, the department failed to schedule visitation between Father and his son, never provided Father with parenting classes, and never informed him of his son’s mental health needs.  Did the department fail to make reasonable efforts to reunify Father with his son?
No rules prohibit a multi-sentence “issue presented.”  The three sentences are usually (1) a statement of the uncontested legal rule, (2) a statement of the facts of the case relevant to the legal rule, and (3) a final question.  The final question is usually in the form of the “boring” issues addressed at the top of this memorandum; however, given the first two sentences, the “boring” question has an “obvious” answer.  Garner stresses the importance of keeping the three-sentence issue within the 50-75 word limit.  This is often the hardest part. 
Here are a few more examples of the “Deep Issue” method:

I.
Before removing a child from a parent, DCF must prove by a fair preponderance of the evidence that the child is suffering from serious abuse or neglect and that immediate removal is necessary to protect the child.  The only admissible evidence against the Father was testimony regarding bruises on one child’s legs that required no medical attention and the Father’s less-than-full cooperation with DCF.  Did the Court err in removing the Children from their Father? 

I. Parties can forfeit or constructively waive constitutional rights as a result of their bad conduct.  Father promised the Juvenile Court that he could and would bring the Children to court, but repeatedly failed or refused to do so, and then failed to come to court for a 72-hour hearing of which he had notice.  Under these circumstances, did the Juvenile Court properly conclude that Father waived his right to a 72-hour hearing?

I.
Children can legally quit school when they turn sixteen.  Here, the Juvenile Court found Mother unfit because her sixteen-year-old daughter missed forty days of school.  Did the Juvenile Court err in finding Mother unfit because she allowed her daughter to make an attendance-related decision the daughter was legally allowed to make?
I. The Juvenile Court must have clear and convincing evidence that a parent is unfit before terminating her rights.  During the fourteen months after DCF removed the child because of mother’s substance abuse and homelessness, mother obtained stable housing, graduated from a parenting program, attended every visit, and maintained her sobriety except for a single relapse five months before trial.  Did the Court err in finding mother unfit by clear and convincing evidence? 
� Please note that this memorandum reflects Massachusetts law.  The rules or laws of your jurisdiction may dictate a different format.
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