Top Ten Briefing Do’s and Don’ts for Persuasive Appellate Briefs
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1.  Know the standard of review.  When identifying possible issues to raise on appeal, make sure you know the standard of review for each issue.  Appellate courts review legal issues de novo, and may not give deference to the trial court’s rulings on such issues.  In contrast, appellate courts review factual issues for abuse of discretion or clear error.  The standard of review will drive your argument and may determine whether you decide to pursue a particular issue.  Also, know if your court will address, under a plain error standard, issues not raised in the trial court.  
2.  Focus on legal issues, not factual issues.  Your chances of success are much greater if you raise legal issues, such as questions of statutory or constitutional interpretation, subject to de novo review.  When you raise a factual issue, such as whether the trial court erred in concluding your client did not substantially comply with the provisions of a treatment plan, you face an uphill battle.
3.  Present a balanced factual statement.  In your statement of the case, present a balanced view of the facts based on the trial court’s findings of fact.  To the extent possible, it should sympathetically state the facts regarding your client.  Do not omit “bad” facts, such as your client’s incarceration or your client missing forty of fifty visitation dates.  If you don’t mention these facts, the other side undoubtedly will.  

4.  Don’t disparage others.  Don’t make ad hominem attacks against opposing counsel or the trial court.  Avoid use of words starting with “mis --,” such as misstated, misled, misunderstood. 
5.  Show compliance with court orders.  To the extent possible, show your client’s compliance with the trial court’s orders, such as compliance with different provisions of a treatment plan (father attended his psychological evaluation, and attended forty of fifty visitation dates).  If possible, put bad facts in context.  (Mother missed ten visitations, because her car had broken down and no bus service was available.)  

6.  Beware of the harmless error doctrine.  Even if the trial court erred or abused its discretion, an appellate court will not reverse if there was harmless error.  For example, if a hearing should have been held within thirty days, but it was held on the thirty-fifth day, it would be difficult to demonstrate that the five-day delay prejudiced your client.  Also, if a trial court erred by allowing a social worker to present hearsay testimony that was clearly inadmissible, the error is likely to be found harmless if there is otherwise overwhelming evidence that your client’s parental rights should be terminated.

7.  Follow the rules,  Follow Bluebook rules, rules of grammar, and court rules.  If you do, you will have enhanced credibility with appellate judges.  Check to see if there are special rules in dependency and neglect or child welfare cases.  For example, in Colorado and some other states, there are expedited procedures for appeal.  If you do not do many appeals, consult with an experienced appellate practitioner, even if he or she does not practice in this area.

8.  Carefully brief issues of first impression.  If you raise an issue of first impression, carefully and thoughtfully brief the statutory framework, existing case law, legislative history where applicable and necessary, and out-of-state cases.  Out-of-state cases may be especially useful when discussing federal law, such as the Indian Child Welfare Act.  On other issues, be sure to determine if cases that seem similar were decided under similar statutes.  

9.  State requested relief precisely.  Are you asking for outright reversal, or are you requesting that the trial court’s decision be reversed and a new hearing held on remand?  If the trial court did not make adequate findings of fact, should the court remand just for that purpose, or should your client be given an opportunity to present additional evidence?  Or, should your client have an opportunity to present additional evidence only on what has happened since the last proceedings in the trial court?

    10.  Meet the challenge of representing respondent parents.  Work hard to overcome the unspoken reluctance of appellate courts to disrupt children’s lives.  Because of the focus on the importance of “permanence” in children’s lives, appellate judges may be reluctant to reverse the trial court’s decisions.  Remember, however, that appellate judges may also be sympathetic to a violation of statute or constitutional law, particularly if it can be shown that the violation had a significant impact on your client and his or her case.  
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