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Rule 1.3 Diligence 

A lawyer shall act with reasonable diligence and promptness in representing a client. Reasonable 

diligence as used in this Rule means that a lawyer shall not without just cause to the detriment of the 

client in effect willfully abandon or willfully disregard a legal matter entrusted to the lawyer. The 

maximum penalty for a violation of this Rule is disbarment. 

 

Comment 

 

[1] A lawyer should pursue a matter on behalf of a client despite opposition, obstruction or personal 

inconvenience to the lawyer, and may take whatever lawful and ethical measures are required to vindicate 

a client's cause or endeavor. A lawyer should act with commitment and dedication to the interests of the 

client and with zeal in advocacy upon the client's behalf. However, a lawyer is not bound to press for 

every advantage that might be realized for a client. A lawyer has professional discretion in determining 

the means by which a matter should be pursued. See Rule 1.2. The lawyers duty to act with reasonable 

diligence does not require the use of offensive tactics or preclude the treating of all persons involved in 

the legal process with courtesy and respect. 

 

[2] A lawyer's work load should be controlled so that each matter can be handled compentently. 

 

[3] Perhaps no professional shortcoming is more widely resented than procrastination. A client's interests 

often can be adversely affected by the passage of time or the change of conditions; in extreme instances, 

as when a lawyer overlooks a statute of limitations, the client's legal position may be destroyed. Even 

when the client's interests are not affected in substance, however, unreasonable delay can cause a client 

needless anxiety and undermine confidence in the lawyer's trustworthiness. A lawyer's duty to act with 

reasonable compentence, however, does not preclude the lawyer from agreeing to a reasonable request for 

a postponement that will not prejudice the lawyer's client. 

 

[4] Unless the relationship is terminated as provided in Rule 1.16, a lawyer should carry through to 

conclusion all matters undertaken for a client. If a lawyer's employment is limited to a specific matter, the 

relationship terminates when the matter has been resolved. If a lawyer has served a client over a 

substantial period in a variety of matters, the client sometimes may assume that the lawyer will serve on a 

continuing basis. Doubt about whether a client-lawyer relationship still exists should be clarified by the 

lawyer, preferably in writing, so that the client will not mistakenly suppose the lawyer is looking after the 

client's affairs when the lawyer has ceased to do so. For example, if a lawyer has handled a judicial or 

administrative proceeding that produced a result adverse to the client but has not been specifically 

instructed concerning pursuit of an appeal, the lawyer should advise the client of the possibility of appeal 

before relinquishing responsibility for the matter.  
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Rule 1.4 Communication 

a. A lawyer shall:  

1. promptly inform the client of any decision or circumstance with respect to which the 

client's informed consent, as defined in Rule 1.0(h), is required by these Rules; 

2. reasonably consult with the client about the means by which the client's objectives are to 

be accomplished; 

3. keep the client reasonably informed about the status of the matter; 

4. promptly comply with reasonable requests for information; and 

5. consult with the client about any relevant limitation on the lawyer's conduct when the 

lawyer knows that the client expects assistance not permitted by the Rules of Professional 

Conduct or other law. 

b. A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make 

informed decisions regarding the representation. 

The maximum penalty for a violation of this Rule is a public reprimand. 

 

Comment 

 

[1] Reasonable communication between the lawyer and the client is necessary for the client effectively to 

participate in the representation. 

 

Communicating with Client 

 

[2] If these Rules require that a particular decision about the representation be made by the client, 

paragraph (a)(1) requires that the lawyer promptly consult with and secure the client's informed consent 

prior to taking action unless prior discussions with the client have resolved what action the client wants 

the lawyer to take. For example, a lawyer who receives from opposing counsel an offer of settlement in a 

civil controversy or a proffered plea bargain in a criminal case must promptly inform the client of its 

substance unless the client has previously indicated that the proposal will be acceptable or unacceptable 

or has authorized the lawyer to accept or to reject the offer. See Rule 1.2(a). 

 

[3] Paragraph (a)(2) requires the lawyer to reasonably consult with the client about the means to be used 

to accomplish the client's objectives. In some situations - depending on both the importance of the action 

under consideration and the feasibility of consulting with the client - this duty will require consultation 

prior to taking action. In other circumstances, such as during a trial when an immediate decision must be 

made, the exigency of the situation may require the lawyer to act without prior consultation. In such cases 

the lawyer must nonetheless act reasonably to inform the client of actions the lawyer has taken on the 

client's behalf. Additionally, paragraph (a)(3) requires that the lawyer keep the client reasonably informed 

about the status of the matter, such as significant developments affecting the timing or the substance of 

the representation. 

 

[4] A lawyer's regular communication with clients will minimize the occasions on which a client will 

need to request information concerning the representation. When a client makes a reasonable request for 

information, however, paragraph (a)(4) requires prompt compliance with the request, or if a prompt 

response is not feasible, that the lawyer, or a member of the lawyer's staff, acknowledge receipt of the 

request and advise the client when a response may be expected. Client telephone calls should be promptly 

returned or acknowledged. The timeliness of a lawyer's communication must be judged by all the 

controlling factors. "Prompt" communication with the client does not equate to "instant" communication 
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with the client and is sufficient if reasonable under the relevant circumstances. 

 

Explaining Matters 

 

[5] The client should have sufficient information to participate intelligently in decisions concerning the 

objectives of the representation and the means by which they are to be pursued, to the extent the client is 

willing and able to do so. Adequacy of communication depends in part on the kind of advice or assistance 

that is involved. For example, where there is time to explain a proposal made in a negotiation, the lawyer 

should review all important provisions with the client before proceeding to an agreement. In litigation a 

lawyer should explain the general strategy and prospects of success and ordinarily should consult the 

client on tactics that are likely to result in significant expense or to injure or coerce others. On the other 

hand, a lawyer ordinarily will not be expected to describe trial or negotiation strategy in detail. The 

guiding principle is that the lawyer should fulfill reasonable client expectations for information consistent 

with the duty to act in the client's best interests, and the client's overall requirements as to the character of 

representation. In certain circumstances, such as when a lawyer asks a client to consent to a representation 

affected by a conflict of interest, the client must give informed consent, as defined in Rule 1.0(h). 

 

[6] Ordinarily, the information to be provided is that appropriate for a client who is a comprehending and 

responsible adult. However, fully informing the client according to this standard may be impracticable, 

for example, where the client is a child or suffers from diminished capacity. See Rule 1.14. When the 

client is an organization or group, it is often impossible or inappropriate to inform every one of its 

members about its legal affairs; ordinarily, the lawyer should address communications to the appropriate 

officials of the organization. See Rule 1.13. Where many routine matters are involved, a system of limited 

or occasional reporting may be arranged with the client. 

 

Withholding Information 

 

[7] In some circumstances, a lawyer may be justified in delaying transmission of information when the 

client would be likely to react imprudently to an immediate communication. Thus, a lawyer might 

withhold a psychiatric diagnosis of a client when the examining psychiatrist indicates that disclosure 

would harm the client. A lawyer may not withhold information to serve the lawyer's own interest or 

convenience or the interests or convenience of another person. Rules or court orders governing litigation 

may provide that information supplied to a lawyer may not be disclosed to the client. 
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Rule 1.6 Confidentiality of Information 

a. A lawyer shall maintain in confidence all information gained in the professional relationship with 

a client, including information which the client has requested to be held inviolate or the disclosure 

of which would be embarrassing or would likely be detrimental to the client, unless the client 

gives informed consent, except for disclosures that are impliedly authorized in order to carry out 

the representation, or are required by these Rules or other law, or by order of the Court. 

b.  

1. A lawyer may reveal information covered by paragraph (a) which the lawyer reasonably 

believes necessary:  

i. to avoid or prevent harm or substantial financial loss to another as a result of 

client criminal conduct or third party criminal conduct clearly in violation of the 

law; 

ii. to prevent serious injury or death not otherwise covered by subparagraph (i) 

above; 

iii. to establish a claim or defense on behalf of the lawyer in a controversy between 

the lawyer and the client, to establish a defense to a criminal charge or civil claim 

against the lawyer based upon conduct in which the client was involved, or to 

respond to allegations in any proceeding concerning the lawyer's representation 

of the client; 

iv. to secure legal advice about the lawyer's compliance with these Rules. 

2. In a situation described in paragraph (b)(1), if the client has acted at the time the lawyer 

learns of the threat of harm or loss to a victim, use or disclosure is permissible only if the 

harm or loss has not yet occurred. 

3. Before using or disclosing information pursuant to paragraph (b)(1), if feasible, the 

lawyer must make a good faith effort to persuade the client either not to act or, if the 

client has already acted, to warn the victim. 

c. The lawyer may, where the law does not otherwise require, reveal information to which the duty 

of confidentiality does not apply under paragraph (b) without being subjected to disciplinary 

proceedings. 

d. The lawyer shall reveal information under paragraph (b) as the applicable law requires. 

e. The duty of confidentiality shall continue after the client-lawyer relationship has terminated. 

The maximum penalty for a violation of this Rule is disbarment. 

 

Comment 

 

[1] The lawyer is part of a judicial system charged with upholding the law. One of the lawyer's functions 

is to advise clients so that they avoid any violation of the law in the proper exercise of their rights. 

 

[2] The observance of the ethical obligation of a lawyer to hold inviolate confidential information of the 

client not only facilitates the full development of facts essential to proper representation of the client but 

also encourages people to seek early legal assistance. 

 

[3] Almost without exception, clients come to lawyers in order to determine what their rights are and what 

is, in the maze of laws and regulations, deemed to be legal and correct. The common law recognizes that 

the client's confidences must be protected from disclosure. Based upon experience, lawyers know that 

almost all clients follow the advice given, and the law is upheld. 

 



GA Prof. Conduct Rule 1.6 Confidentiality of Information (Georgia Rules of Professional Conduct (2013 Edition)) 

       - 5 - 

[4] A fundamental principle in the client-lawyer relationship is that the lawyer maintain confidentiality of 

information relating to the representation. The client is thereby encouraged to communicate fully and 

frankly with the lawyer even as to embarrassing or legally damaging subject matter. 

 

[4A] Information gained in the professional relationship includes information gained from a person 

(prospective client) who discusses the possibility of forming a client-lawyer relationship with respect to a 

matter. Even when no client-lawyer relationship ensues, the restrictions and exceptions of these Rules as 

to use or revelation of the information apply, e.g. Rules 1.9 and 1.10. 

 

[5] The principle of confidentiality is given effect in two related bodies of law, the attorney-client 

privilege (which includes the work product doctrine) in the law of evidence and the rule of confidentiality 

established in professional ethics. The attorney-client privilege applies in judicial and other proceedings 

in which a lawyer may be called as a witness or otherwise required to produce evidence concerning a 

client. The rule of client-lawyer confidentiality applies in situations other than those where evidence is 

sought from the lawyer through compulsion of law. Rule 1.6 applies not merely to matters communicated 

in confidence by the client but also to all information gained in the professional relationship, whatever its 

source. A lawyer may not disclose such information except as authorized or required by the Rules of 

Professional Conduct or other law. See also Scope. The requirement of maintaining confidentiality of 

information gained in the professional relationship applies to government lawyers who may disagree with 

the client's policy goals. 

 

Authorized Disclosure 

 

[6] A lawyer is impliedly authorized to make disclosures about a client when appropriate in carrying out 

the representation, except to the extent that the client's instructions or special circumstances limit that 

authority. In litigation, for example, a lawyer may disclose information by admitting a fact that cannot 

properly be disputed, or in negotiation by making a disclosure that facilitates a satisfactory conclusion. 

 

[7] Lawyers in a firm may, in the course of the firm's practice, disclose to each other information relating 

to a client of the firm, unless the client has instructed that particular information be confined to specified 

lawyers. 

 

[7A] A lawyer's confidentiality obligations do not preclude a lawyer from securing confidential legal 

advice about the lawyer's personal responsibility to comply with these Rules. In most situations, 

disclosing information to secure such advice will be impliedly authorized for the lawyer to carry out the 

representation. Even when the disclosure is not impliedly authorized paragraph (b)(1)(iv) permits such 

disclosure because of the importance of a lawyer's compliance with the Rules of Professional Conduct. 

 

Disclosure Adverse to Client 

 

[8] The confidentiality rule is subject to limited exceptions. In becoming privy to information about a 

client, a lawyer may foresee that the client intends serious harm to another person. The public is better 

protected if full and open communication by the client is encouraged than if it is inhibited. 

 

[9] Several situations must be distinguished. First, the lawyer may not knowingly assist a client in 

conduct that is criminal or fraudulent. See Rule 1.2(d). Similarly, a lawyer has a duty under Rule 3.3(a)(4) 

not to use false evidence. 

 

[10] Second, the lawyer may have been innocently involved in past conduct by the client that was 
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criminal or fraudulent. In such a situation the lawyer has not violated Rule 1.2(d), because to "knowingly 

assist" criminal or fraudulent conduct requires knowing that the conduct is of that character. 

 

[11] Third, the lawyer may learn that a client intends prospective conduct that is criminal and likely to 

result in death or substantial bodily harm. As stated in paragraph (b)(1), the lawyer has professional 

discretion to reveal information in order to prevent such consequences. The lawyer may make a disclosure 

in order to prevent death or serious bodily injury which the lawyer reasonably believes will occur. It is 

very difficult for a lawyer to "know" when such a heinous purpose will actually be carried out, for the 

client may have a change of mind. 

 

[12] The lawyer's exercise of discretion requires consideration of such factors as the nature of the lawyer's 

relationship with the client and with those who might be injured by the client, the lawyer's own 

involvement in the transaction and factors that may extenuate the conduct in question. Where practical, 

the lawyer should seek to persuade the client to take suitable action. In any case, a disclosure adverse to 

the client's interest should be no greater than the lawyer reasonably believes necessary to the purpose. A 

lawyer's decision not to take preventive action permitted by paragraph (b)(1) does not violate this Rule. 

 

Withdrawal 

 

[13] If the lawyer's services will be used by the client in materially furthering a course of criminal or 

fraudulent conduct, the lawyer must withdraw, as stated in Rule 1.16(a)(1). 

 

[14] After withdrawal the lawyer is required to refrain from making disclosure of the client's confidences, 

except as otherwise provided in Rule 1.6. Neither this rule nor Rule 1.8(b) nor Rule 1.16(d) prevents the 

lawyer from giving notice of the fact of withdrawal, and the lawyer may also withdraw or disaffirm any 

opinion, document, affirmation, or the like. 

 

[15] Where the client is an organization, the lawyer may be in doubt whether contemplated conduct will 

actually be carried out by the organization. Where necessary to guide conduct in connection with this 

Rule, the lawyer may make inquiry within the organization as indicated in Rule 1.13(b). 

 

Dispute Concerning a Lawyer's Conduct 

 

[16] Where a legal claim or disciplinary charge alleges complicity of the lawyer in a client's conduct or 

other misconduct of the lawyer involving representation of the client, the lawyer may respond to the 

extent the lawyer reasonably believes necessary to establish a defense. The same is true with respect to a 

claim involving the conduct or representation of a former client. The lawyer's right to respond arises when 

an assertion of such complicity has been made. Paragraph (b)(1)(iii) does not require the lawyer to await 

the commencement of an action or proceeding that charges such complicity, so that the defense may be 

established by responding directly to a third party who has made such an assertion. The right to defend, of 

course, applies where a proceeding has been commenced. Where practicable and not prejudicial to the 

lawyer's ability to establish the defense, the lawyer should advise the client of the third party's assertion 

and request that the client respond appropriately. In any event, disclosure should be no greater than the 

lawyer reasonably believes is necessary to vindicate innocence, the disclosure should be made in a 

manner which limits access to the information to the tribunal or other persons having a need to know it, 

and appropriate protective orders or other arrangements should be sought by the lawyer to the fullest 

extent practicable. 

 

[17] If the lawyer is charged with wrongdoing in which the client's conduct is implicated, the rule of 
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confidentiality should not prevent the lawyer from defending against the charge. Such a charge can arise 

in a civil, criminal or professional disciplinary proceeding, and can be based on a wrong allegedly 

committed by the lawyer against the client, or on a wrong alleged by a third person; for example, a person 

claiming to have been defrauded by the lawyer and client acting together. A lawyer entitled to a fee is 

permitted by paragraph (b)(1)(iii) to prove the services rendered in an action to collect it. This aspect of 

the rule expresses the principle that the beneficiary of a fiduciary relationship may not exploit it to the 

detriment of the fiduciary. As stated above, the lawyer must make every effort practicable to avoid 

unnecessary disclosure of information relating to a representation, to limit disclosure to those having the 

need to know it, and to obtain protective orders or make other arrangements minimizing the risk of 

disclosure. 

 

Disclosures Otherwise Required or Authorized 

 

[18] The attorney-client privilege is differently defined in various jurisdictions. If a lawyer is called as a 

witness to give testimony concerning a client, absent waiver by the client, paragraph (a) requires the 

lawyer to invoke the privilege when it is applicable. The lawyer must comply with the final orders of a 

court or other tribunal of competent jurisdiction requiring the lawyer to give information about the client. 

 

[19] The Rules of Professional Conduct in various circumstances permit or require a lawyer to disclose 

information relating to the representation. See Rules 2.2, 2.3, 3.3 and 4.1. In addition to these provisions, 

a lawyer may be obligated or permitted by other provisions of law to give information about a client. 

Whether another provision of law supersedes Rule 1.6 is a matter of interpretation beyond the scope of 

these Rules, but a presumption should exist against such a supersession. 
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Rule 1.7 Conflict of Interest: General Rule 

a. A lawyer shall not represent or continue to represent a client if there is a significant risk that the 

lawyer's own interests or the lawyer's duties to another client, a former client, or a third person 

will materially and adversely affect the representation of the client, except as permitted in (b). 

b. If client informed consent is permissible a lawyer may represent a client notwithstanding a 

significant risk of material and adverse effect if each affected client or former client gives 

informed consent, confirmed in writing, to the representation after:  

1. consultation with the lawyer, pursuant to Rule 1.0(c); 

2. having received in writing reasonable and adequate information about the material risks 

of and reasonable available alternatives to the representation, and 

3. having been given the opportunity to consult with independent counsel. 

c. Client informed consent is not permissible if the representation:  

1. is prohibited by law or these Rules; 

2. includes the assertion of a claim by one client against another client represented by the 

lawyer in the same or substantially related proceeding; or 

3. involves circumstances rendering it reasonably unlikely that the lawyer will be able to 

provide adequate representation to one or more of the affected clients. 

The maximum penalty for a violation of this Rule is disbarment. 

 

Comment 

 

Loyalty to a Client 

 

[1] Loyalty and independent judgment are essential elements in the lawyer's relationship to a client. If an 

impermissible conflict of interest exists before representation is undertaken the representation should be 

declined. The lawyer should adopt reasonable procedures, appropriate for the size and type of firm and 

practice, to determine in both litigation and non-litigation matters the parties and issues involved and to 

determine whether there are actual or potential conflicts of interest. 

 

[2] Loyalty to a client is impaired when a lawyer cannot consider, recommend or carry out an appropriate 

course of action for the client because of the lawyer's other competing responsibilities or interests. The 

conflict in effect forecloses alternatives that would otherwise be available to the client. Paragraph (a) 

addresses such situations. A possible conflict does not itself preclude the representation. The critical 

questions are the likelihood that a conflict will eventuate and, if it does, whether it will materially 

interfere with the lawyer's independent professional judgment in considering alternatives or foreclose 

courses of action that reasonably should be pursued on behalf of the client. Consideration should be given 

to whether the client wishes to accommodate the other interest involved. 

 

[3] If an impermissible conflict arises after representation has been undertaken, the lawyer should 

withdraw from the representation. See Rule 1.16. Where more than one client is involved and the lawyer 

withdraws because a conflict arises after representation, whether the lawyer may continue to represent 

any of the clients is determined by Rule 1.9. As to whether a client-lawyer relationship exists or, having 

once been established, is continuing, see Comment 4 to Rule 1.3 and Scope. 

 

[4] As a general proposition, loyalty to a client prohibits undertaking representation directly adverse to 

that client without that client's informed consent. Paragraphs (b) and (c) express that general rule. Thus, a 

lawyer ordinarily may not act as advocate against a person the lawyer represents in some other matter, 
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even if it is wholly unrelated. On the other hand, simultaneous representation in unrelated matters of 

clients whose interests are only generally adverse, such as competing economic enterprises, does not 

require informed consent of the respective clients. 

 

Consultation and Informed Consent 

 

[5] A client may give informed consent to representation notwithstanding a conflict. However, when a 

disinterested lawyer would conclude that the client should not agree to the representation under the 

circumstances, the lawyer involved cannot properly ask for such agreement or provide representation on 

the basis of the client's informed consent. When more than one client is involved, the question of conflict 

must be resolved as to each client. Moreover, there may be circumstances where it is impossible to make 

the disclosure necessary to obtain informed consent. For example, when the lawyer represents different 

clients in related matters and one of the clients refuses to give informed consent to the disclosure 

necessary to permit the other client to make an informed decision, the lawyer cannot properly ask the 

latter to give informed consent. If informed consent is withdrawn, the lawyer should consult Rule 1.9 and 

Rule 1.16. 

 

[5A] Paragraph (b) requires the lawyer to obtain the informed consent of the client, confirmed in writing. 

Such a writing may consist of a document executed by the client or one that the lawyer promptly records 

and transmits to the client following an oral consent. See Rule 1.0(b). See also Rule 1.0(s) (writing 

includes electronic transmission). If it is not feasible to obtain or transmit the writing at the time the client 

gives informed consent, then the lawyer must obtain or transmit it within a reasonable time thereafter. See 

Rule 1.0(b). The requirement of a writing does not supplant the need in most cases for the lawyer to talk 

with the client, to explain the risks and advantages, if any, of representation burdened with a conflict of 

interest, as well as reasonably available alternatives, and to afford the client a reasonable opportunity to 

consider the risks and alternatives and to raise questions and concerns. Rather, the writing is required in 

order to impress upon clients the seriousness of the decision the client is being asked to make and to avoid 

disputes or ambiguities that might later occur in the absence of a writing. 

 

Lawyer's Interests 

 

[6] The lawyer's personal or economic interests should not be permitted to have an adverse effect on 

representation of a client. See Rules 1.1 and 1.5. If the propriety of a lawyer's own conduct in a 

transaction is in serious question, it may be difficult or impossible for the lawyer to give a client objective 

advice. A lawyer may not allow related business interests to affect representation, for example, by 

referring clients to an enterprise in which the lawyer has an undisclosed interest. 

 

Conflicts in Litigation 

 

[7] Paragraph (c)(2) prohibits representation of opposing parties in the same or a similar proceeding 

including simultaneous representation of parties whose interests may conflict, such as co-plaintiffs or co-

defendants. An impermissible conflict may exist by reason of substantial discrepancy in the parties' 

testimony, incompatibility in positions in relation to an opposing party or the fact that there are 

substantially different possibilities of settlement of the claims or liabilities in question. Such conflicts can 

arise in criminal cases as well as civil. The potential for conflict of interest in representing multiple 

defendants in a criminal case is so grave that ordinarily a lawyer should decline to represent more than 

one codefendant. On the other hand, common representation of persons having similar interests is proper 

if the risk of adverse effect is minimal, the requirements of paragraph (b) are met, and consent is not 

prohibited by paragraph (c). 
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[8] Ordinarily, a lawyer may not act as advocate against a client the lawyer represents in some other 

matter, even if the other matter is wholly unrelated. However, there are circumstances in which a lawyer 

may act as advocate against a client. For example, a lawyer representing an enterprise with diverse 

operations may accept employment as an advocate against the enterprise in an unrelated matter if doing so 

will not adversely affect the lawyer's relationship with the enterprise or conduct of the suit and if both 

clients give informed consent as required by paragraph (b). By the same token, government lawyers in 

some circumstances may represent government employees in proceedings in which a government entity is 

the opposing party. The propriety of concurrent representation can depend on the nature of the litigation. 

For example, a suit charging fraud entails conflict to a degree not involved in a suit for a declaratory 

judgment concerning statutory interpretation. 

 

[9] A lawyer may represent parties having antagonistic positions on a legal question that has arisen in 

different cases, unless representation of either client would be adversely affected. Thus, it is ordinarily not 

improper to assert such positions in cases while they are pending in different trial courts, but it may be 

improper to do so should one or more of the cases reach the appellate court. 

 

Interest of Person Paying for a Lawyer's Service 

 

[10] A lawyer may be paid from a source other than the client, if the client is informed of that fact and 

gives informed consent and the arrangement does not compromise the lawyer's duty of loyalty to the 

client. See Rule 1.8(f). For example, when an insurer and its insured have conflicting interests in a matter 

arising from a liability insurance agreement, and the insurer is required to provide special counsel for the 

insured, the arrangement should assure the special counsel's professional independence. So also, when a 

corporation and its directors or employees are involved in a controversy in which they have conflicting 

interests, the corporation may provide funds for separate legal representation of the directors or 

employees, if the clients give informed consent and the arrangement ensures the lawyer's professional 

independence. 

 

Non-litigation Conflicts 

 

[11] Conflicts of interest in contexts other than litigation sometimes may be difficult to assess. Relevant 

factors in determining whether there is potential for material and adverse effect include the duration and 

extent of the lawyer's relationship with the client or clients involved, the functions being performed by the 

lawyer, the likelihood that actual conflict will arise and the likely prejudice to the client from the conflict 

if it does arise. 

 

[12] In a negotiation common representation is permissible where the clients are generally aligned in 

interest even though there is some difference of interest among them. 

 

[13] Conflict questions may also arise in estate planning and estate administration. A lawyer may be 

called upon to prepare wills for several family members, such as husband and wife, and, depending upon 

the circumstances, a conflict of interest may arise. In estate administration the identity of the client may 

be unclear under the law of a particular jurisdiction. Under one view, the client is the fiduciary; under 

another view the client is the estate or trust, including its beneficiaries. The lawyer should make clear the 

relationship to the parties involved. 

 

[14] A lawyer for a corporation or other organization who is also a member of its board of directors 

should determine whether the responsibilities of the two roles may conflict. The lawyer may be called on 
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to advise the corporation in matters involving actions of the directors. Consideration should be given to 

the frequency with which such situations may arise, the potential intensity of the conflict, the effect of the 

lawyer's resignation from the board and the possibility of the corporation's obtaining legal advice from 

another lawyer in such situations. If there is material risk that the dual role will compromise the lawyer's 

independence of professional judgment, the lawyer should not serve as a director. 

 

Conflict Charged by an Opposing Party 

 

[15] Resolving questions of conflict of interest is primarily the responsibility of the lawyer undertaking 

the representation. In litigation, a court may raise the question when there is reason to infer that the 

lawyer has neglected the responsibility. In a criminal case, inquiry by the court is generally required when 

a lawyer represents multiple defendants. Where the conflict is such as clearly to call into question the fair 

or efficient administration of justice, opposing counsel may properly raise the question. Such an objection 

should be viewed with caution, however, for it can be misused as a technique of harassment. See Scope. 
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Rule 1.14 Client With Diminished Capacity 

a. When a client's capacity to make adequately considered decisions in connection with a 

representation is diminished, whether because of minority, mental impairment or for some other 

reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer 

relationship with the client. 

b. When the lawyer reasonably believes that the client has diminished capacity, is at risk of 

substantial physical, financial or other harm unless action is taken and cannot adequately act in 

the client's own interest, the lawyer may take reasonably necessary protective action, including 

consulting with individuals or entities that have the ability to take action to protect the client and, 

in appropriate cases, seeking the appointment of a guardian ad litem, conservator or guardian. 

c. Information relating to the representation of a client with diminished capacity is protected by 

Rule 1.6. When taking protective action pursuant to paragraph (b), the lawyer is impliedly 

authorized under Rule 1.6(a) to reveal information about the client, but only to the extent 

reasonably necessary to protect the client's interests. 

The maximum penalty for a violation of this Rule is a public reprimand. 

 

Comment 

 

[1] The normal client-lawyer relationship is based on the assumption that the client, when properly 

advised and assisted, is capable of making decisions about important matters. When the client is a minor 

or suffers from a diminished mental capacity, however, maintaining the ordinary client-lawyer 

relationship may not be possible in all respects. In particular, a severly incapacitated person may have no 

power to make legally binding decisions. Nevertheless, a client with diminished mental capacity often has 

the ability to understand, deliberate upon, and reach conclusions about matters affecting the client's own 

well-being. For example, children as young as five or six years of age, and certainly those of ten or 

twelve, are regarded as having opinions that are entitled to weight in legal proceedings concerning their 

custody. So also, it is recognized that some persons of advanced age can be quite capable of handling 

routine financial matters while needing special legal protection concerning major transactions. 

 

[2] The fact that a client suffers a disability does not diminish the lawyer's obligation to treat the client 

with attention and respect. Even if the person does have a legal representative, the lawyer should as far as 

possible accord the represented person the status of client, particularly in maintaining communication. 

 

[3] The client may wish to have family members or other persons participate in discussions with the 

lawyer. When necessary to assist in the representation, the lawyer should consider such participation in 

terms of its effect on the applicability of the attorney-client evidentiary privilege. Nevertheless, the lawyer 

must keep the client's interests foremost and, except for protective action authorized under paragraph (b), 

must look to the client, and not family members, to make decisions on the client's behalf. 

 

[4] If a legal representative has already been appointed for the client, the lawyer should ordinarily look to 

the representative for decisions on behalf of the client. In matters involving a minor, whether the lawyer 

should look to the parents as natural guardians may depend on the type of proceeding or matter in which 

the lawyer is representing the minor. If the lawyer represents the guardian as distinct from the ward, and 

is aware that the guardian is acting adversely to the ward's interest, the lawyer may have an obligation to 

prevent or rectify the guardian's misconduct. See Rule 1.2(d). 

 

Taking Protective Action 
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[5] If a lawyer reasonably believes that a client is at risk of substantial physical, financial or other harm 

unless action is taken, and that a normal client-lawyer relationship cannot be maintained as provided in 

paragraph (a) because the client lacks sufficient capacity to communicate or to make adequately 

considered decisions in connection with the representation, then paragraph (b) permits the lawyer to take 

protective measures deemed necessary. Such measures could include: consulting with family members, 

using a reconsideration period to permit clarification or improvement of circumstances, using voluntary 

surrogate decisionmaking tools such as durable powers of attorney or consulting with support groups, 

professional services, adult-protective agencies or other individuals or entities that have the ability to 

protect the client. In taking any protective action, the lawyer should be guided by such factors as the 

wishes and values of the client to the extent known, the client's best interests and the goals of intruding 

into the client's decisionmaking autonomy to the least extent feasible, maximizing client capacities and 

respecting the client's family and social connections. 

 

[6] In determining the extent of the client's diminished capacity, the lawyer should consider and balance 

such factors as: the client's ability to articulate reasoning leading to a decision, variability of state of mind 

and ability to appreciate consequences of a decision; the substantive fairness of a decision; and the 

consistency of a decision with the known long-term commitments and values of the client. In appropriate 

circumstances, the lawyer may seek guidance from an appropriate diagnostician. 

 

[7] If a legal representative has not been appointed, the lawyer should consider whether appointment of a 

guardian ad litem, conservator or guardian is necessary to protect the client's interests. Thus, if a client 

with diminished capacity has substantial property that should be sold for the client's benefit, effective 

completion of the transaction may require appointment of a legal representative. In addition, rules of 

procedure in litigation sometimes provide that minors or persons with diminished capacity must be 

represented by a guardian or next friend if they do not have a general guardian. In many circumstances, 

however, appointment of a legal representative may be more expensive or traumatic for the client than 

circumstances in fact require. Evaluation of such circumstances is a matter entrusted to the professional 

judgment of the lawyer. In considering alternatives, however, the lawyer should be aware of any law that 

requires the lawyer to advocate the least restrictive action on behalf of the client. 

 

Disclosure of the Client's Condition 

 

[8] Disclosure of the client's diminished capacity could adversely affect the client's interests. For example, 

raising the question of diminished capacity could, in some circumstances, lead to proceedings for 

involuntary commitment. Information relating to the representation is protected by Rule 1.6. Therefore, 

unless authorized to do so, the lawyer may not disclose such information. When taking protective action 

pursuant to paragraph (b), the lawyer is impliedly authorized to make the necessary disclosures, even 

when the client directs the lawyer to the contrary. Nevertheless, given the risks of disclosure, paragraph 

(c) limits what the lawyer may disclose in consulting with other individuals or entities or seeking the 

appointment of a legal representative. At the very least, the lawyer should determine whether it is likely 

that the person or entity consulted with will act adversely to the client's interests before discussing matters 

related to the client. The lawyer's position in such cases is an unavoidably difficult one. 

 

Emergency Legal Assistance 

 

[9] In an emergency where the health, safety or a financial interest of a person with seriously diminished 

capacity is threatened with imminent and irreparable harm, a lawyer may take legal action on behalf of 

such person even though the person is unable to establish a client-lawyer relationship or to make or 



GA Prof. Conduct Rule 1.14 Client With Diminished Capacity (Georgia Rules of Professional Conduct (2013 Edition)) 

       - 14 - 

express considered judgments about the matter, when the person or another acting in good faith on that 

person's behalf has consulted with the lawyer. Even in such an emergency, however, the lawyer should 

not act unless the lawyer reasonably believes that the person has no other lawyer, agent or other 

representative available. The lawyer should take legal action on behalf of the person only to the extent 

reasonably necessary to maintain the status quo or otherwise avoid imminent and irreparable harm. A 

lawyer who undertakes to represent a person in such an exigent situation has the same duties under these 

Rules as the lawyer would with respect to a client. 

 

[10] A lawyer who acts on behalf of a person with seriously diminished capacity in an emergency should 

keep the confidences of the person as if dealing with a client, disclosing them only to the extent necessary 

to accomplish the intended protective action. The lawyer should disclose to any tribunal involved and to 

any other counsel involved the nature of his or her relationship with the person. The lawyer should take 

steps to regularize the relationship or implement other protective solutions as soon as possible. Normally, 

a lawyer would not seek compensation for such emergency actions taken. 

 

[11] This Rule is not violated if a lawyer acts in good faith to comply with the Rule. 
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Rule 2.1 Advisor 

In representing a client, a lawyer shall exercise independent professional judgment and render candid 

advice. A lawyer should not be deterred from giving candid advice by the prospect that the advice will be 

unpalatable to the client. 

 

The maximum penalty for a violation of this Rule is disbarment. 

 

Comment 

 

Scope of Advice 

 

[1] A client is entitled to straightforward advice expressing the lawyer's honest assessment. Legal advice 

often involves unpleasant facts and alternatives that a client may be disinclined to confront. In presenting 

advice, a lawyer endeavors to sustain the client's morale and may put advice in as acceptable a form as 

honesty permits. However, a lawyer should not be deterred from giving candid advice by the prospect that 

the advice will be unpalatable to the client. 

 

[2] In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, 

economic, social and political factors that may be relevant to the client's situation. Advice couched in 

narrowly legal terms may be of little value to a client, especially where practical considerations, such as 

cost or effects on other people, are predominant. Purely technical legal advice, therefore, can sometimes 

be inadequate. It is proper for a lawyer to refer to relevant moral and ethical considerations in giving 

advice. 

 

[3] A client may expressly or impliedly ask the lawyer for purely technical advice. When such a request is 

made by a client experienced in legal matters, the lawyer may accept it at face value. When such a request 

is made by a client inexperienced in legal matters, however, the lawyer's responsibility as advisor may 

include indicating that more may be involved than strictly legal considerations. 

 

[4] Matters that go beyond strictly legal questions may also be in the domain of another profession. 

Family matters can involve problems within the professional competence of psychiatry, clinical 

psychology or social work; business matters can involve problems within the competence of the 

accounting profession or of financial specialists. Where consultation with a professional in another field is 

itself something a competent lawyer would recommend, the lawyer should make such a recommendation. 

At the same time, a lawyer's advice at its best often consists of recommending a course of action in the 

face of conflicting recommendations of experts. 

 

Offering Advice 

 

[5] In general, a lawyer is not expected to give advice until asked by the client. However, when a lawyer 

knows that a client proposes a course of action that is likely to result in substantial adverse legal 

consequences to the client, duty to the client under Rule 1.4: Communication may require that the lawyer 

act if the client's course of action is related to the representation. A lawyer ordinarily has no duty to 

initiate investigation of a client's affairs or to give advice that the client has indicated is unwanted, but a 

lawyer may initiate advice to a client when doing so appears to be in the client's interest. 
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Rule 3.3 Candor toward the Tribunal 

a. A lawyer shall not knowingly:  

1. make a false statement of material fact or law to a tribunal; 

2. fail to disclose a material fact to a tribunal when disclosure is necessary to avoid assisting 

a criminal or fraudulent act by the client; 

3. fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the 

lawyer to be directly adverse to the position of the client and not disclosed by opposing 

counsel; or 

4. offer evidence that the lawyer knows to be false. If a lawyer has offered material 

evidence and comes to know of its falsity, the lawyer shall take reasonable remedial 

measures. 

b. The duties stated in paragraph (a) continue to the conclusion of the proceeding, and apply even if 

compliance requires disclosure of information otherwise protected by Rule 1.6. 

c. A lawyer may refuse to offer evidence that the lawyer reasonably believes is false. 

d. In an ex parte proceeding, other than grand jury proceedings, a lawyer shall inform the tribunal of 

all material facts known to the lawyer that the lawyer reasonably believes are necessary to enable 

the tribunal to make an informed decision, whether or not the facts are adverse. 

The maximum penalty for a violation of this Rule is disbarment. 

 

Comment 

 

[1] This Rule governs the conduct of a lawyer who is representing a client in the proceedings of a 

tribunal. See Rule 1.0(r) for the definition of tribunal. It also applies when the lawyer is representing a 

client in an ancillary proceeding conducted pursuant to the tribunal's adjudicative authority, such as a 

deposition. Thus, for example, paragraph (a)(4) requires a lawyer to take reasonable remedial measures if 

the lawyer comes to know that a client who is testifying in a deposition has offered evidence that is false. 

 

[2] This Rule sets forth the special duties of lawyers as officers of the court to avoid conduct that 

undermines the integrity of the adjudicative process. A lawyer acting as an advocate in an adjudicative 

proceeding has an obligation to present the client's case with persuasive force. Performance of that duty 

while maintaining confidences of the client, however, is qualified by the advocate's duty of candor to the 

tribunal. Consequently, although a lawyer in an adversary proceeding is not required to present an 

impartial exposition of the law or to vouch for the evidence submitted in a cause, the lawyer must not 

allow the tribunal to be misled by false statements of law or fact or evidence that the lawyer knows to be 

false. 

 

Representations by a Lawyer 

 

[3] An advocate is responsible for pleadings and other documents prepared for litigation, but is usually 

not required to have personal knowledge of matters asserted therein, for litigation documents ordinarily 

present assertions by the client, or by someone on the client's behalf, and not assertions by the lawyer. 

Compare Rule 3.1. However, an assertion purporting to be on the lawyer's own knowledge, as in an 

affidavit by the lawyer or in a statement in open court, may properly be made only when the lawyer 

knows the assertion is true or believes it to be true on the basis of a reasonably diligent inquiry. There are 

circumstances where failure to make a disclosure is the equivalent of an affirmative misrepresentation. 

The obligation prescribed in Rule 1.2(d) not to counsel a client to commit or assist the client in 

committing a fraud applies in litigation. Regarding compliance with Rule 1.2(d), see the Comment to that 
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Rule. See also the Comment to Rule 8.4(b). 

 

Legal Argument 

 

[4] Legal argument based on a knowingly false representation of law constitutes dishonesty toward the 

tribunal. A lawyer is not required to make a disinterested exposition of the law, but must recognize the 

existence of pertinent legal authorities. Furthermore, as stated in paragraph (a)(3), an advocate has a duty 

to disclose directly adverse authority in the controlling jurisdiction that has not been disclosed by the 

opposing party. The underlying concept is that legal argument is a discussion seeking to determine the 

legal premises properly applicable to the case. 

 

Offering Evidence 

 

[5] Paragraph (c) allows that the lawyer refuse to offer evidence that the lawyer knows to be false, 

regardless of the client's wishes. This duty is premised on the lawyer's obligation as an officer of the court 

to prevent the trier of fact from being misled by false evidence. A lawyer does not violate this Rule if the 

lawyer offers the evidence for the purpose of establishing its falsity. 

 

[6] If a lawyer knows that the client intends to testify falsely or wants the lawyer to introduce false 

evidence, the lawyer should seek to persuade the client that the evidence should not be offered. If the 

persuasion is ineffective and the lawyer continues to represent the client, the lawyer may refuse to offer 

the false evidence. If only a portion of a witness's testimony will be false, the lawyer may call the witness 

to testify but may not elicit from the witness the testimony that the lawyer knows is false. 

 

[7] The duties stated in paragraphs (a), (b) and (c) apply to all lawyers, including defense counsel in 

criminal cases. In some jurisdictions, however, courts have required counsel to present the accused as a 

witness or to give a narrative statement if the accused so desires, even if counsel knows that the testimony 

or statement will be false. The obligation of the advocate under the Rules of Professional Conduct is 

subordinate to such requirements. See also Comment [9]. 

 

[8] The prohibition against offering false evidence only applies if the lawyer knows that the evidence is 

false. A lawyer's reasonable belief that evidence is false does not preclude its presentation to the trier of 

fact. A lawyer's knowledge that evidence is false, however, can be inferred from the circumstances. See 

Rule 1.0(i). Thus, although a lawyer should resolve doubts about the veracity of testimony or other 

evidence in favor of the client, the lawyer cannot ignore an obvious falsehood. 

 

[9] Although paragraph (a)(4) only prohibits a lawyer from offering evidence the lawyer knows to be 

false, it permits the lawyer to refuse to offer testimony or other proof that the lawyer reasonably believes 

is false. Offering such proof may reflect adversely on the lawyer's ability to discriminate in the quality of 

evidence and thus impair the lawyer's effectiveness as an advocate. Because of the special protections 

historically provided criminal defendants, however, this Rule does not permit a lawyer to refuse to offer 

the testimony of such a client where the lawyer reasonably believes but does not know that the testimony 

will be false. Unless the lawyer knows the testimony will be false, the lawyer must honor the client's 

decision to testify. See also Comment [7]. 

 

Remedial Measures 

 

[10] Having offered material evidence in the belief that it was true, a lawyer may subsequently come to 

know that the evidence is false. Or, a lawyer may be surprised when the lawyer's client, or another 
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witness called by the lawyer, offers testimony the lawyer knows to be false, either during the lawyer's 

direct examination or in response to cross-examination by the opposing lawyer. In such situations or if the 

lawyer knows of the falsity of testimony elicited from the client during a deposition, the lawyer must take 

reasonable remedial measures. In such situations, the advocate's proper course is to remonstrate with the 

client confidentially, advise the client of the lawyer's duty of candor to the tribunal and seek the client's 

cooperation with respect to the withdrawal or correction of the false statements or evidence. If that fails, 

the advocate must take further remedial action. If withdrawal from the representation is not permitted or 

will not undo the effect of the false evidence, the advocate must make such disclosure to the tribunal as is 

reasonably necessary to remedy the situation, even if doing so requires the lawyer to reveal information 

that otherwise would be protected by Rule 1.6. It is for the tribunal then to determine what should be done 

- making a statement about the matter to the trier of fact, ordering a mistrial, or perhaps nothing. 

 

[11] The disclosure of a client's false testimony can result in grave consequences to the client, including 

not only a sense of betrayal but also loss of the case and perhaps a prosecution for perjury. But the 

alternative is that the lawyer cooperate in deceiving the court, thereby subverting the truth-finding process 

which the adversary system is designed to implement. See Rule 1.2(d). Furthermore, unless it is clearly 

understood that the lawyer will act upon the duty to disclose the existence of false evidence, the client can 

simply reject the lawyer's advice to reveal the false evidence and insist that the lawyer keep silent. Thus 

the client could in effect coerce the lawyer into being a party to fraud on the court. 

 

Preserving Integrity of Adjudicative Process 

 

[12] Lawyers have a special obligation to protect a tribunal against criminal or fraudulent conduct that 

undermines the integrity of the adjudicative process, such as bribing, intimidating or otherwise unlawfully 

communicating with a witness, juror, court official or other participant in the proceeding, unlawfully 

destroying or concealing documents or other evidence or failing to disclose information to the tribunal 

when required by law to do so. 

 

Duration of Obligation 

 

[13] A practical time limit on the obligation to rectify false evidence or false statements of law and fact 

has to be established. The conclusion of the proceeding is a reasonably definite point for the termination 

of the obligation. A proceeding has concluded within the meaning of this Rule when a final judgment in 

the proceeding has been affirmed on appeal or the time for review has passed. 

 

Ex Parte Proceedings 

 

[14] Ordinarily, an advocate has the limited responsibility of presenting one side of the matters that a 

tribunal should consider in reaching a decision; the conflicting position is expected to be presented by the 

opposing party. However, in any ex parte proceeding, such as an application for a temporary restraining 

order, there is no balance of presentation by opposing advocates. The object of an ex parte proceeding is 

nevertheless to yield a substantially just result. The judge has an affirmative responsibility to accord the 

absent party just consideration. The lawyer for the represented party has the correlative duty to make 

disclosures of material facts known to the lawyer and that the lawyer reasonably believes are necessary to 

an informed decision. 

 

Withdrawal 

 

[15] Normally, a lawyer's compliance with the duty of candor imposed by this Rule does not require that 
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the lawyer withdraw from the representation of a client whose interests will be or have been adversely 

affected by the lawyer's disclosure. The lawyer may, however, be required by Rule 1.16(a) to seek 

permission of the tribunal to withdraw if the lawyer's compliance with this Rule's duty of candor results in 

such an extreme deterioration of the client-lawyer relationship that the lawyer can no longer competently 

represent the client. Also see Rule 1.16(b) for the circumstances in which a lawyer will be permitted to 

seek a tribunal's permission to withdraw. In connection with a request for permission to withdraw that is 

premised on a client's misconduct, a lawyer may reveal information relating to the representation only to 

the extent reasonably necessary to comply with this Rule or as otherwise permitted by Rule 1.6. 
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Rule 3.4 Fairness to Opposing Party and Counsel 

A lawyer shall not: 

a. unlawfully obstruct another party's access to evidence or unlawfully alter, destroy or conceal a 

document or other material having potential evidentiary value. A lawyer shall not counsel or 

assist another person to do any such act; 

b.  

1. falsify evidence; 

2. counsel or assist a witness to testify falsely; or 

3. pay, offer to pay, or acquiesce in the payment of compensation to a witness contingent 

upon the content of the testimony or the outcome of the case. But a lawyer may advance, 

guarantee, or acquiesce in the payment of:  

i. expenses reasonably incurred by a witness in preparation, attending or testifying; 

or 

ii. reasonable compensation to a witness for the loss of time in preparing, attending 

or testifying; or 

iii.  a reasonable fee for the professional services of an expert witness; 

c. Reserved.; 

d. Reserved.; 

e. Reserved.; 

f. request a person other than a client to refrain from voluntarily giving relevant information to 

another party unless:  

1. the person is a relative or an employee or other agent of a client; or the lawyer reasonably 

believes that the person's interests will not be adversely affected by refraining from 

giving such information; and 

2. the information is not otherwise subject to the assertion of a privilege by the client; and 

g. use methods of obtaining evidence that violate the legal rights of the opposing party or counsel; 

or 

h. present, participate in presenting or threaten to present criminal charges solely to obtain an 

advantage in a civil matter. 

The maximum penalty for a violation of this Rule is disbarment. 

 

Comment 

 

[1] The procedure of the adversary system contemplates that the evidence in a case is to be marshaled 

competitively by the contending parties. Fair competition in the adversary system is secured by 

prohibitions against destruction or concealment of evidence, improperly influencing witnesses, 

obstructive tactics in discovery procedure, and the like. 

 

[2] Documents and other items of evidence are often essential to establish a claim or defense. Subject to 

evidentiary privileges, the right of an opposing party, including the government, to obtain evidence 

through discovery or subpoena is an important procedural right. The exercise of that right can be 

frustrated if relevant material is altered, concealed or destroyed. Applicable law in many jurisdictions 

makes it an offense to destroy material for purpose of impairing its availability in a pending proceeding or 

one whose commencement can be foreseen. Falsifying evidence is also generally a criminal offense. 

Paragraph (a) applies to evidentiary material generally, including computerized information. 
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[3] Reserved. 

 

[4] Paragraph (f) permits a lawyer to advise employees of a client to refrain from giving information to 

another party, for the employees may identify their interests with those of the client. See also Rule 4.2. 

 

[5] As to paragraph (g), the responsibility to a client requires a lawyer to subordinate the interests of 

others to those of the client, but that responsibility does not imply that a lawyer may disregard the rights 

of the opposing party or counsel. It is impractical to catalogue all such rights, but they include legal 

restrictions on methods of obtaining evidence. 
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Rule 3.7 Lawyer as Witness 

a. A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness 

except where:  

1. the testimony relates to an uncontested issue; 

2. the testimony relates to the nature and value of legal services rendered in the case; or 

3. disqualification of the lawyer would work substantial hardship on the client. 

b. A lawyer may act as advocate in a trial in which another lawyer in the lawyer's firm is likely to be 

called as a witness unless precluded from doing so by Rule 1.7 or Rule 1.9. 

The maximum penalty for a violation of this Rule is a public reprimand. 

 

Comment 

 

[1] Combining the roles of advocate and witness can prejudice the opposing party and can involve a 

conflict of interest between the lawyer and client. 

 

[2] The opposing party has proper objection where the combination of roles may prejudice that party's 

rights in the litigation. A witness is required to testify on the basis of personal knowledge, while an 

advocate is expected to explain and comment on evidence given by others. It may not be clear whether a 

statement by an advocate-witness should be taken as proof or as an analysis of the proof. 

 

[3] Paragraph (a)(1) recognizes that if the testimony will be uncontested, the ambiguities in the dual role 

are purely theoretical. Paragraph (a)(2) recognizes that where the testimony concerns the extent and value 

of legal services rendered in the action in which the testimony is offered, permitting the lawyers to testify 

avoids the need for a second trial with new counsel to resolve that issue. Moreover, in such a situation the 

judge has firsthand knowledge of the matter in issue; hence, there is less dependence on the adversary 

process to test the credibility of the testimony. 

 

[4] Apart from these two exceptions, paragraph (a)(3) recognizes that a balancing is required between the 

interests of the client and those of the opposing party. Whether the opposing party is likely to suffer 

prejudice depends on the nature of the case, the importance and probable tenor of the lawyer's testimony, 

and the probability that the lawyer's testimony will conflict with that of other witnesses. Even if there is 

risk of such prejudice, in determining whether the lawyer should be disqualified, due regard must be 

given to the effect of disqualification on the lawyer's client. It is relevant that one or both parties could 

reasonably foresee that the lawyer would probably be a witness. The principle of imputed disqualification 

stated in Rule 1.10: Imputed Disqualification has no application to this aspect of the problem. 

 

[5] Whether the combination of roles involves an improper conflict of interest with respect to the client is 

determined by Rule 1.7: Conflict of Interest: General Rule or Rule 1.9: Conflict of Interest: Former 

Client. For example, if there is likely to be substantial conflict between the testimony of the client and that 

of the lawyer or a member of the lawyer's firm, the representation is improper. The problem can arise 

whether the lawyer is called as a witness on behalf of the client or is called by the opposing party. 

Determining whether or not such a conflict exists is primarily the responsibility of the lawyer involved. 

See Comment to Rule 1.7: Conflict of Interest. If a lawyer who is a member of a firm may not act as both 

advocate and witness by reason of conflict of interest, Rule 1.10: Imputed Disqualification disqualifies the 

firm also. 
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Rule 4.1 Truthfulness in Statements to Others 

In the course of representing a client a lawyer shall not knowingly: 

a. make a false statement of material fact or law to a third person; or 

b. fail to disclose a material fact to a third person when disclosure is necessary to avoid assisting a 

criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6. 

The maximum penalty for a violation of this Rule is disbarment. 

 

Comment 

 

Misrepresentation 

 

[1] A lawyer is required to be truthful when dealing with others on a client's behalf, but generally has no 

affirmative duty to inform an opposing party of relevant facts. A misrepresentation can occur if the 

lawyer incorporates or affirms a statement of another person that the lawyer knows is false. 

Misrepresentations can also occur by failure to act. 

 

Statements of Fact 

 

[2] This Rule refers to statements of fact. Whether a particular statement should be regarded as one of fact 

can depend on the circumstances. Under generally accepted conventions in negotiation, certain types of 

statements ordinarily are not taken as statements of material fact. Comments which fall under the general 

category of "puffing" do not violate this rule. Estimates of price or value placed on the subject of a 

transaction and a party's intentions as to an acceptable settlement of a claim are in this category, and so is 

the existence of an undisclosed principal except where nondisclosure of the principal would constitute 

fraud. 

 

Fraud by Client 

 

[3] Paragraph (b) recognizes that substantive law may require a lawyer to disclose certain information to 

avoid being deemed to have assisted the client's crime or fraud. The requirement of disclosure created by 

this paragraph is, however, subject to the obligations created by Rule 1.6: Confidentiality of Information. 
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Rule 4.2 Communication with Person Represented by Counsel 

a. A lawyer who is representing a client in a matter shall not communicate about the subject of the 

representation with a person the lawyer knows to be represented by another lawyer in the matter, 

unless the lawyer has the consent of the other lawyer or is authorized to do so by law or court 

order. 

b. Attorneys for the State and Federal Government shall be subject to this Rule in the same manner 

as other attorneys in this State. 

The maximum penalty for a violation of this Rule is disbarment. 

 

Comment 

 

[1] This Rule does not prohibit communication with a represented person, or an employee or agent of 

such a person, concerning matters outside the representation. For example, the existence of a controversy 

between a government entity and a private party, or between two organizations, does not prohibit a lawyer 

for either from communicating with nonlawyer representatives of the other regarding a separate matter. 

Nor does this Rule preclude communication with a represented person who is seeking advice from a 

lawyer who is not otherwise representing a client the matter. A lawyer having independent justification or 

legal authorization for communicating with a represented person is permitted to do so. Communications 

authorized by law include, for example, the right of a party to a controversy with a government entity to 

speak with government officials about the matter. 

 

[2] Communications authorized by law also include constitutionally permissible investigative activities of 

lawyers representing governmental entities, directly or through investigative agents, prior to the 

commencement of criminal or civil enforcement proceedings, when there is applicable judicial precedent 

that either has found the activity permissible under this Rule or has found this Rule inapplicable. 

However, the Rule imposes ethical restrictions that go beyond those imposed by constitutional provisions. 

 

[3] This Rule applies to communications with any person, whether or not a party to a formal adjudicative 

proceeding, contract or negotiation, who is represented by counsel concerning the matter to which the 

communication relates. 

 

[4A] In the case of an organization, this Rule prohibits communications with an agent or employee of the 

organization who supervises, directs or regularly consults with the organization's lawyer concerning the 

matter or has authority to obligate the organization with respect to the matter, or whose act or omission in 

connection with the matter may be imputed to the organization for purposes of civil or criminal liability. 

See Formal Advisory Opinion 87-6. If an agent or employee of the organization is represented in the 

matter by his or her own counsel, the consent by that counsel to a communication will be sufficient for 

purposes of this Rule. Compare Rule 3.4(f). Communication with a former employee of a represented 

organization is discussed in Formal Advisory Opinion 94-3. 

 

[4B] In administering this Rule it should be anticipated that in many instances, prior to the beginning of 

the interview, the interviewing lawyer will not possess sufficient information to determine whether the 

relationship of the interviewee to the entity is sufficiently close to place the person in the "represented" 

category. In those situations the good faith of the lawyer in undertaking the interview should be 

considered. Evidence of good faith includes an immediate and candid statement of the interest of the 

person on whose behalf the interview is being taken, a full explanation of why that person's position is 

adverse to the interests of the entity with which the interviewee is associated, the exploration of the 
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relationship issue at the outset of the interview and the cessation of the interview immediately upon 

determination that the interview is improper. 

 

[5] The prohibition on communications with a represented person only applies, however, in circumstances 

where the lawyer knows that the person is in fact represented in the matter to be discussed. This means 

that the lawyer has actual knowledge of the fact of the representation; but such actual knowledge may be 

inferred from the circumstances. See 1.0. Such an inference may arise in circumstances where there is 

substantial reason to believe that the person with whom communication is sought is represented in the 

matter to be discussed. Thus, a lawyer cannot evade the requirement of obtaining the consent of counsel 

by ignoring the obvious. 

 

[6] In the event the person with whom the lawyer communicates is not known to be represented by 

counsel in the matter, the lawyer's communications are subject to Rule 4.3. 

 

[6A] A lawyer who is uncertain whether a communication with a represented person is permissible may 

seek a court order. A lawyer may also seek a court order in exceptional circumstances to authorize a 

communication that would otherwise be prohibited by this Rule, for example, where communication with 

a person represented by counsel is necessary to avoid reasonably certain injury. 

 

[7] The anti-contact rule serves important public interests which preserve the proper functioning of the 

judicial system and the administration of justice by a) protecting against misuse of the imbalance of legal 

skill between a lawyer and layperson; b) safe-guarding the client-lawyer relationship from interference by 

adverse counsel; c) ensuring that all valid claims and defenses are raised in response to inquiry from 

adverse counsel; d) reducing the likelihood that clients will disclose privileged or other information that 

might harm their interests; and e) maintaining the lawyers ability to monitor the case and effectively 

represent the client. 

 

[8] Parties to a matter may communicate directly with each other because this Rule is not intended to 

affect communications between parties to an action entered into independent of and not at the request or 

direction of counsel. 
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Rule 4.3 Dealing with Unrepresented Person 

In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not: 

a. state or imply that the lawyer is disinterested; when the lawyer knows or reasonably should know 

that the unrepresented person misunderstands the lawyer's role in the matter, the lawyer shall 

make reasonable efforts to correct the misunderstanding; and 

b. give advice other than the advice to secure counsel, if a lawyer knows or reasonably should know 

that the interests of such a person are or have a resonable possiblity of being in conflict with the 

interests of a client.  

The maximum penalty for a violation of this Rule is disbarment. 

 

Comment 

 

[1] An unrepresented person, particularly one not experienced in dealing with legal matters, might assume 

that a lawyer is disinterested in loyalties or is a disinterested authority on the law even when the lawyer 

represents a client. In order to avoid a misunderstanding, a lawyer will typically need to identify the 

lawyer's client and, where necessary, explain that the client has interests opposed to those of the 

unrepresented person. For misunderstandings that sometimes arise when a lawyer for an organization 

deals with an unrepresented constituent, see Rule 1.13(f). 

 

[2] The Rule distinguishes between situations involving unrepresented persons whose interests may be 

adverse to those of the lawyer's client and those in which the person's interests are not in conflict with the 

client's. In the former situation, the possibility that the lawyer will compromise the unrepresented persons 

interests is so great that the Rule prohibits the giving of any advice, apart from the advice to obtain 

counsel. Whether a lawyer is giving impermissible advice may depend on the experience and 

sophistication of the unrepresented person, as well as the setting in which the behavior and comments 

occur. This Rule does not prohibit a lawyer from negotiating the terms of a transaction or settling a 

dispute with an unrepresented person. So long as the lawyer has explained that the lawyer represents an 

adverse party and is not representing the person, the lawyer may inform the person of the terms on which 

the lawyer's client will enter into an agreement or settle a matter, prepare documents that require the 

person's signature and explain the lawyer's own view of the meaning of the document or the lawyer's view 

of the underlying legal obligations. 
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Rule 4.4 Respect for Rights of Third Persons 

In representing a client, a lawyer shall not use means that have no substantial purpose other than to 

embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate the legal 

rights of such a person. 

 

The maximum penalty for a violation of this Rule is a public reprimand. 

 

Comment 

 

[1] Responsibility to a client requires a lawyer to subordinate the interests of others to those of the client, 

but that responsibility does not imply that a lawyer may disregard the rights of third persons. It is 

impractical to catalogue all such rights, but they include legal restrictions on methods of obtaining 

evidence from third persons the unwarrented intrusions into priviledged relationships. 

 


